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Is Mediation a Process of ‘Law’? A Hart-lan Perspective
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ABSTRACT

Mediation, as a form of dispute resolution, is widely practiced. Nations across the world recognize it as an increasingly
appropriate form of dispute resolution. But the existential question remains. Can we rightly ascribe the word ‘law’ to
the processes of mediation? This article makes one qualified proposition. Mediation is an extra-legal process, unless it
is used to realize the law (and justice). This is for two reasons. First, mediation's processes and mediated outcomes do
not in themselves cause judges’ obeisance and adherence. Mediated settlements must rely on the law of contract for its
validity and efficacy. Second, even if mediation is legislated to form part of our law, it is extra-legal. It does not comport
with the minimum content of natural law in that it does not guarantee the realization of the law and access to justice. If
we are to regard mediation as law, mediation must be used to realize the law and guarantee access to justice.

Keywords: mediation; appropriate dispute resolution; access to justice; jurisprudence; HLA Hart

INTRODUCTION

Mediation, historically regarded as a form of
‘alternative’ dispute resolution, has in recent
times been regarded by the legal industry
(including the Courts, lawyers and litigants) as
an increasingly ‘appropriate’’ forum for dispute
resolution. For lawyers and litigants, this is
especially so in contracts where it is
predominantly the norm to include a dispute
resolution clause referring the parties to
mediation (often coupled with arbitration clauses)
when a dispute arises.? For the Courts, this is the
case especially at the case management stage,’
where the primary concerns of the Court are to
ensure that public resources vested in the Courts
are applied in the best and most efficient means
possible, and to conduct and conclude cases
‘efficiently, economically and expeditiously’.*As
Justice French of the Federal Court of Australia
(later Chief Justice of the High Court of
Australia) noted, albeit extra-judicially, ‘[a]t
a certain point in the pre-trial program
[consideration of] the question of alternative
dispute resolution and referral to mediation will
have to be considered’.’ By this token, when
Courts as sites of law-adjudication in a legal
system adopt a preference for mediation as an
‘appropriate’ form of dispute resolution, it invites
the inference that mediation is a part of the
law’s toolbox.°

Indeed, mediation has been lauded as forum
for efficient and amicable dispute resolution, and

therefore an increasingly ‘appropriate’ forum for
conducting and concluding cases.” Aside from
the interests of costs and efficiency, it promises to
be able to preserve working relationships
between parties in dispute and allow parties
some control of the outcomes of the resolution
process, something which the Courts do not
readily facilitate. Part of its allure is its ability
to facilitate focus on ‘commercial solutions’ for
parties to a dispute.®These are perhaps reasons
why there has been growing support amongst
industrial nations for the United Nations
Convention on International Settlement
Agreements Resulting from Mediation® (Singapore
Convention) on enforcing mediated settlements
across borders."

There have been substantial literature
extolling the advantages of mediation.!" However,
these claims appear overstated. This article offers
a critique through the schema of HLA Hart’s
Concept of Law.'* This article questions whether
mediation can be considered legitimate norms or
rules of law,"? and whether it can be considered a
legitimate part of our legal system as processes
of law.!* While there is little doubt that Court
referred and sanctioned mediation serves to
further the interests of the Court in ensuring
cases are dealt with efficiently, economically,
and expeditiously,’* a question about whether
mediation ought to be regarded as being a part
of the law remains. This article makes the case
for one qualified proposition — that mediation has
an extra-legal characteristic, and it can only be

21/3/2021

7:18:38 PM



JUU 28 (3).indd 18

19

considered to be ‘law’ if it realizes the law. This
examination does not only provide an account
law’s nature but posits how we ought to behave
and what we ought to pursue. '

WHAT IS MEDIATION

There exist a wide and sparse patchwork of
mediation practices in different contexts.'” It
is widely accepted to mean a process by which
parties, with the assistance of a mediator,
identify the disputed issues, develop options,
consider alternatives and endeavour to reach an
agreement.'”® The role which mediators play vary.
In facilitative mediation, mediators are facilitators
of the process rather than an authority figure
who provides substantive advice or pressure to
settle. In evaluative mediation, the mediator is
hired as an authority figure who will evaluate
the case and offers advice on how the dispute
should be resolved.” In transformative
mediation, mediators foster empowerment and
recognition in the parties this is done by
encouraging the parties to communicate and
make decisions more effectively, subject to their
own choices and limits.** Mediators exercise a
varying degree of authority in mediation.

The role which mediators play is a simple
but essential: they act as ‘agent of reality’ who
impress upon the parties the benefits but also
the costs and detriments of failing to reach a
negotiated agreement.?! Sometimes (particularly
in evaluative mediation), the mediator acts as
a figure of authority that imposes settlements.
Successful mediation usually results in an
exchange of promises — a contractual settlement.*

MEDIATION’S PROMISE AND PREMISE
PROMISE

Mediation offers several lauded benefits. First,
it offers a cost-and-time effective fix — a more
efficacious means of resolving (or avoiding)
disputes than traditional forums, ie: litigation.**
Second, it delivers a feeling of procedural justice
(not to be confused with procedural fairness)
to disputants.”® Implicit in its growth is the
recognition of the high costs of litigation and
potential of mediation to deal with both legal and
non-legal issues more quickly, cost-effectively
and informally.?
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Mediation promises to resolve disputes
by freeing disputants from the ‘encumbrances
of formal rules’ in view of ‘fostering a
relationship of mutual respect, trust and
understanding’,”” enabling them to meet ‘shared
contingencies without formal prescriptive rules’.?
Carroll describes the Mediation process as one
that is: interests focused, voluntary, consensual,
flexible, participatory, informal, norm-creating,
collaborative, relationship-oriented, private,
confidential and transparent.”” Underpinning
these are five philosophical tenets that illuminate
these capacities — voluntariness, confidentiality,
neutrality, empowerment, and unique solutions.*
The authoritative sources of literature on
Mediation all agree that the benefits of
Mediation accrue from the underlying and
fundamental conception of freedom to consent.
Mediation is consent based, and its efficacy and
effectiveness rely upon party’s consent.’!

PREMISE AND UNDERLYING TENSION

Herein lies a key problem. Mediation’s claim
to legitimate authority and legitimacy lies upon
the free and informed consent of parties, and
the ability of parties to do so free: from want or
fear of prejudice or collateral disadvantage,*
from coercion,** to determine one’s own solution
from bias,* and to resolve disputes creatively
and free from rigid legal rules.*® When parties,
operating under a relationship of mutual
respect, trust and understanding, fully consent, a
justiciable dispute does not arise, even though
the bargain consented to is unjust.’® Freely given
consent, in this context, cures all defects.

However, there 1is dissonance between
the utopian narratives extolling the wonders
of mediation, and the reality of mediation.
Mediation’s legitimacy is consent based; yet,
the very reason parties choose to go to mediation
vitiates consent. Mediation is a process that
entice because it looks economical and promises
better outcomes. Parties who ‘freely’ agree to use
it to resolve their disputes consent to it, even if
it is unjust, because they operate under the
assumption that not to do so would result in
more detriments. Consent in the context of
mediation is not free, but relatively free. It is
a choice one makes between the frying pan and
the fire (or between a rock and a hard place).
Corollary, there is a fundamental disagreement
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here. The premise of the utopian promises of
mediation can never really be attained, because
its internal conditions of legitimacy (e.g.,
consent) can never be absolutely satisfied.

On the other hand, law in a democratic
society makes a claim to legitimate authority
and legitimacy premised upon a social contract
between the governed who consent to law’s
authority based on law’s promise of justice it can
deal to the its subjects.

Two tensions resonate throughout this article:
1. Tension between what parties subjectively
feel justice is and justice embodied in rules;
2. tension between justice inter-partes®” (justice
subjectively considered; or justice as an end
between parties) and a ‘public policy’ conception
of justice (justice objectively considered; or
justice as understood as an end of a legal
system).*®

IS MEDIATION ‘LAW’? AN EXTERNAL
CRITERIA OF LAW IN LEGAL SYSTEM

RULE OF RECOGNITION: AN EXTERNAL
CRITERIA OF ‘LAW’ IN ‘LEGAL SYSTEM’

1. The Idea of a Rule of Recognition

Mediation’s growth signals society’s intention
to regard mediation as law. However, not all
apparent obeisance to rules are evidence of
‘law’.?® There is distinction between habitual
practice that is congruent with the law, and
positive acknowledgement and adherence
to law. Hart argues that the foundations of a
legal system do not consist of habits of
obedience to a legally unlimited sovereign
(Austin) on the threat of sanctions,” but
instead consist of adherence to, or
acceptance  of, an ultimate rule of
recognition by which the wvalidity of any
primary rules (rules which require members
of the community to do or forbear from
doing certain things*') or secondary (rules
that govern the operation of the rule-system
itself*?) rule may be evaluated.*”

Central to Hart’s thesis is that the rule
of recognition is a set of criteria by which
officials determine which rules are or are
not part of the legal system.* The rule of
recognition of a legal system identifies those
features a rule must possess if it is to count
as a legal rule of the system in question.*

20

2. The Criterion of Validity

a.

Sufficient Criteria of Exact Reason

A rule, assessed with Hart’s rule of
recognition, is a valid part of a legal
system when that rule is treated by
the Court as a normative*reason or
Justification (can be moral or otherwise,
but must be ‘legal’*) for the its
decision.® A rule is valid as law only
if practiced by the courts and accepted
as law.® In this sense, there must be
positive judicial acceptance of that rule
for a rule to be law in its use as reasons
and justification for a decision, but a
valid rule need not always be adhered to,
accepted, or practiced >

This criteria has been met with
criticism from Joseph Raz and Ronald
Dworkin, who argue that it does not
explain how rules can be reasons for
action.’! Both Raz and Dworkin argues
that Hart’s rule of recognition does not
explain the normativity of rules or
authority of rules outside strict confines
of judicial decision-making.*?

Necessary Criteria of Some Reason

Recognizing pluralism in the law,
Marmor® proposed a slightly different
but not inconsistent criteria of Hart’s
rule of recognition for identifying law.
He regarded rules of recognition as
‘constitutive  conventions  wherein a
necessary reason for following a rule
which is a social convention consists in
the fact that others follow it too’,** and
‘are actually practiced in the [law-making
and judicial] community’.*

That is not to say that every social
practice is a valid rule and is wvalid
‘law’.%®  Judges must look to those
common recognition practices in order
to identify the content of the recognition
rule that they must follow.”” In Marmor’s
conception of Hart’s rule of recognition,
the idea and criteria of the rules of
recognition are constitutive conventions
of partly autonomous social practices®® —
practices that have some acceptance and
adherence to by the judiciary.” The
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distinction between Marmor and Hart are
that in Marmor’s view, the rule does not
need to provide reasons or justification
for why Judges must follow them — it
is enough that Judges do recognize and
follow them albeit for reasons and
justifications that may outside of that
rule.®® Marmor infers from the fact that
when Judges give effect to a certain
rule, it implies the existence of and
correlation  with some reason and
justification that it be law.

Convergence and Divergence in these
Criterion

According to Hart, an official who
regards a rule as valid must treat that
rule as a reason or justification for his
or her decisions and official practices.
Common official practice as regards that
rule supplies officials with reasons why
they ought to accept and follow that rule.
According to Marmor, common
official practice allows the identification
of what judges must follow in order to
adhere to the rule of recognition of their
legal system, not necessarily supply them
with reasons. An official who regards a
rule as valid could treat that rule as a
reason of justification for his decision, or
an auxiliary reason, or not at all. Judges
may do so for a variety of different
reasons stemming from, for example,
morality, religious belief or self-interest,'
that could be (but not required to be)
incommensurable with that rule.*
Marmor’s reading of Hart’s rule of
recognition is  broad and  all-
encompassing. A rule that seems to
attract judges’ obeisance, or a customary
practice by judges in faith of some
rules, while in Hart’s Concept would not
necessarily constitute valid law (Hart
requires a higher threshold of positive
judicial recognition of the rule), could
in Marmor’s reading, be valid law. The
divergence of Marmor’s account from
Hart, lies in the role to which the rule
plays in reasons for Judges’ decision.
In Hart’s view, rules of law must be the
exact reason or justification for Judges’
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decision. Judges’ must appeal to the rule
in normative language. In Marmor’s
view, rules of law need not be the exact
or direct reason or justification. It is
enough that some reason supports its
classification as law.

Where Hart’s and Marmor’s account
collide, is in the basic requirement that
legal rules must be recognised by the
judiciary (state) as being enforceable
as part of a triadic dispute-resolution
process (between parties and the state).®
Consistent with this is Kantorowicz’s
Definition of Law: law as ‘a body of
rules prescribing external conduct and
considered justiciable’.% Practices that are
pure dyadic (as in between private
individuals without any state recognition
of it) cannot be, in both Hart’s and
Marmor’s view, valid law.

CAN MEDIATION BE CONSIDERED LAW?

Successful mediation results in a contractual
settlement agreement. The Courts may then
hand down consent orders. While mediation
outcomes are enforced, it is not the processes
of mediation that are recognized as legitimate
nor given value as ‘law’.% Courts enforce the
contract or agreement that result from Mediation,
either through a consent order, or by enforcing
that contract or agreement. Here, Courts
recognize first and foremost the sanctity of the
contract and the freedom of contract, and the
public policy to not to interfere with that
freedom,% subject to the usual vitiating factors.

This view is supported by provisions of the
Singapore Convention. Crucially, Articles 4 and
5 requires that settlement agreements are
signed,”” and with it, evidence that the agreement
resulted from mediation.®® Article 5 puts
mediation in a position deferential to contract
law. Article 5 provides that mediation agreements
should not be enforced, where the processes and
rules of mediation leading to the creation of
agreement are not up to standard (breaches and
failures by mediator or mediation ethics), or
contrary to public policy.®

It might be dogmatic to consider that the
processes of mediation are law just because they
can be logically implied as part of the ‘law’ by
other connected rules the validity of which has
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already been recognized.”” But under Marmor’s
account, mediation has some force as ‘law’
because its outcomes are enforced. In this sense
mediation can be described as law because of
its correlation with its outcome being capable of
enforcement.

However, ascribing the term ‘law’ to
mediation would be an abuse, even under
Marmor’s account. It is not a body of enforced
and enforceable rules, but a mass of real facts™
of which only its outcome in the form of a
contract is enforceable. Mediation — its processes
and rules — are not the objects directly and
triadically enforced as the reasons for judicial
decision. It is the outcome - contracts, or
agreements, and the associated costs-and-time
savings which result from mediation — that is
being given consideration as law.” If we accept
and receive mediation into our definition of law
because there are other associated reasons why
it could be ‘law’, law would be a body of rules
the coherence of which is its own guarantee,”
reliant on a vicious cycle of circular and
fallacious reasoning for its legitimacy. It is
paramount, that if we are to regard mediation as
functionally law, it must realize or actualize the
law.

LIMITATION OF THIS ANALYSIS

While the analysis concludes that mediation
itself cannot be considered law now, it does not
definitively proscribe that mediation will never
become law in the future. Hart’s and Marmor’s
conception of the rule of recognition is tool
used to discover the existence of a rule at the
time of an analysis.”* Mediation, its processes
and rules, may be valid law if the law changes.
This brings us onto another enquiry.

CAN BE MEDIATION BE ‘LAW’?
AN INTERNAL CRITERIA OF LAW
IN LEGAL SYSTEM

RULE OF CHANGE AND THE INTERNAL
CRITERION OF LAW

Mediation may, in form, constitute valid law
when it is, through a legal system’s rule of
change, received into law. The enquiry then
evolves into whether mediation should ever be
regarded as valid law.”

22

Hart claims that legal rules, as an existential
condition going to the internal criterion of law,
must exhibit some specific conformity with
morality or justice, or must rest on a widely
diffused conviction that there is a moral
obligation to obey it — ie: minimum content of
natural law.”® If law is to command obeisance,
there is a necessary condition of a minimum
content of natural law — of justice or of morality.”’

I do not press a particular conception of
justice or morality. Instead, to make my point
that mediation has an extra-legal character, |
need only show that the necessary condition is
not met — Mediation does not guarantee justice
nor morality.

THE LANGUAGE OF MEDIATION VIS-A-VIS
LAW: POWER VIS-A-VIS RULES

Mediation assumes that no case is certain
until litigated.”® Indeed, no case is certain until
recognized by an authority capable of
promulgating one side as the correct side.” As
the oft-quoted adage goes, ‘disputants [often]
bargain in the shadow of the law ... when the law
itself is shadowy’®, and where ‘they have little
basis to estimate what ... is fair [or correct]’.®!

With positions of law and of fact premised
as uncertain, the language which actualizes law
— rights, duties, justice, power and authority,
entitlements, rules and principles® — shifts to
non-juristic, non-legal terms of greater apparent
certainty — interests:® needs, concerns, fears and
aspirations. The latter group often embody the
motivations of parties taking a position perhaps
(but not definitively) backed by law. This shift
in language signifies a shift from a rules-based
enquiry to a power-based enquiry.3* This poses
two concerns:

1. Administration of Justice

To administer the law not in the language
embodying law, but in terms of the
motivations for why disputants use and
rely on the law, with little regard for the
law substantive, would make it difficult to
reconcile the practice of mediation with the
overarching pursuit of law (justice).®® To
practice the law without the law describes a
process which Fisher and Ury expresses as
a means of merely getting parties to agree
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and ‘say yes’.*® If we are to reconcile the
practice of mediation as actualizing and
fulfilling the law (and justice®’), we must
refrain from regarding mediation as a
discourse describing the law, but a process
or forum where law can and should be
administered, in different but
incommensurable terms.*

The Pursuit of Justice: Power, Not Rules

Secondly, to couch the language of dispute
resolution, not in terms of the law, but
motivations (or reasons for action) that are
more objectively certain but rests outside
the law or perhaps thinly veiled by
uncertain law, we relegate questions of legal
uncertainty, correctness and righteousness
to be dealt with at a latent stage, or not at all.

Mediation is a game of needs and
concerns, of power and attrition, feelings
and emotions, divorced from legal notions of
correct and right. Needs and concerns,
when addressed by options generation, or
alternatives, may resolve the perceived
competition between interests which caused
the conflict, thereby re-validating core
concerns and the emotions that were
invalidated by the perceived competition of
interests.? A dispute may be resolved in this
manner, but it is no measure of the morality,
correctness and legality of the resolution.
The radical difference between traditional
forums of dispute resolution (i.e.: litigation
and arbitration) and mediation lies in the
realization of different forms of justice. In
Litigation, the focus is on justice embodied
in the rules of law. In mediation, the focus
is on therapeutic justice, not justice as the
rules of law in a legal system requires.

a. Focus on Therapeutic Justice

Mediation places emphasis on feelings,
premised on the idea that people care
more about emotions in bargaining
over rights than do the unemotional
inhabitants of neoclassical rational actor
models.”® In this sense, mediation places
the individual at the heart of the process
and tries to improve the relationship
between  parties.””  Mediation  was
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borne out of a desire to maximize the
emotional, psychological, and relational
wellbeing of the individuals and
communities involved in each legal
matter.”> Mediation focuses on satisfying
the parties’ needs, not legal rights,
responsibilities, duties, obligations,
and entitlements. This allows Dbetter
response to psychological and emotional
needs instead of focusing solely on the
legal aspects of the dispute.”

A corollary of this view is that
emotions such as fear and anger disrupt
normal rational thought and reasoning
capabilities.” Mediation can help to filter
out the non-legal issues from a dispute
by re-focusing on the competing
interests and concerns, and thereby
allowing for focused attention onto the
legal issues.” However, there is much
skepticism about how much of a dispute
can be resolved in this way.”® If
mediation’s goal is to make disputes
go away, it reeks more of dispute
avoidance, than doing justice to parties
in dispute.

Forum and Mediator Bias

Mediation practices do not squarely
meet its underpinning philosophies.
Charlton notes that these tenets are
fictions®™— concepts that have variously
‘mutated by being expanded or
contracted’.”®® Notably, ‘freedom’ in
mediation appear to be an illusion. There
appears to be an element of coercion
involved (apart from relative freedom
discussed above),” particularly with
non-facilitative  forms of mediation,
ie: where the mediator advises and
evaluates.'”Condliffe refers to research
that shows mediator neutrality to be a
myth and a ‘linguistic device’ used to
‘legitimize’ mediation.'”'In this sense,
mediation ignores the quality of justice.!%?

Mediation prides itself as a flexible
forum where parties can tailor the
process to their needs inter partes. Such
lack of formality, lack of procedural
rules, and the absence of effective legal
monitoring on the work of mediators
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risks abuse.!'”® The principle of mediator
neutrality guides the mediator to avoid
control over the choice of issues because
such behaviour might jeopardize his or
her appearance of impartiality. A choice
of agenda made by the mediator is more
likely to be interpreted by the parties
as bias than is a choice made by the
parties themselves or with their active
involvement.!'Neutrality, however, is not
possible in the context of mediation.!%

The reality of mediation practices is
that mediators often adopt a facilitative
style in conjunction with elements of
transformative or evaluative mediation.
The mediator adopts an advisory or
evaluative role that involves intervening
in the content and outcome of the
mediation, as a ‘value-add’ service,'%
especially where efficiency is a primary
goal.!” (This is an obvious inference.
Why choose a particular mediator if he
or she does not add value to a service?)
Here, it is more often than not that
mediators pressure (or use subtle forms
of pressure) parties to change their
positions, to make concessions, and to
settle.!”® Mediators use pressure tactics
for a variety of reasons. Most crucially,
mediators have an interest in an
agreement obtained by the parties
because the legal industry and many
mediators consider an agreement to be
evidence of a successful process and view
a lack of agreement as a failure of both
the process and the mediator.'” Pressure
tactics can take many forms. Most
commonly, mediators pressure disputants
by aggressive evaluation, by setting a
close deadline for decision making, by
making use of power differences between
himself and the parties, or by shuttling
between parties, forcing parties to make
quick, often ill-thought compromises —
e.g., ‘Chinese wall’ caucusing.!'® The
content of the concept of fair, in this
context, is tempered by industry

expectations.
Such pressure is incompatible with
ethical mediation.'""  First, pressure

by mediators jeopardizes the parties’
autonomy because the purpose is to
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reduce their freedom to choose between
alternatives and to direct them towards
an end preferred by the mediator.'?
Secondly, pressure tactics affect the
quality of consent given by the parties to
continue their participation in the process
or to accept its outcome.' Thirdly,
putting pressure on the parties is unfair.
It is the opposite case of treating them
with dignity and respect.!'® Lastly, by
pressuring the parties towards settlement,
the mediator risks losing his appearance
of impartiality (and in my opinion,
mediators tend to do so0).!'> All these are
an affront to the philosophical tenets of
voluntariness, confidentiality, neutrality,
empowerment, and unique solutions,!!
which  mediation supposedly prides
itself on. Here, doubts on the neutrality
and legitimacy of mediation are not
unfounded.!”” Mediation attempts to
‘legitimize’ new forms of social control
under the auspices of a false premise of
voluntary participation.!!8

Unsurprisingly, Fisher and Ury
describe mediation as means of merely
procuring consensus and agreement.'"”
While there is a sense of justice felt
by disputants, resolutions reached by
mediation are neither a measure nor
description of the law nor justice.!'?
Uncertainty in the law is not the only
limitation on guarantees of justice in
mediation. The mediator plays a huge
role in facilitating and impeding access
to justice.

Remarks

Mediation is not a legal process. There
is no guarantee of access to justice.
If disputants are to resolve any legal
conflict — conflicts of rights, principles
and duties, it would require greater skill,
engagement with, and opposition to the
views of the mediator. Justice in this
extra-legal process is dependent on how
disputants (or their legal representative)
control, tailor, and manipulate the process
to achieve justice embodied in rules. It
is the ‘common fate of the indolent to
see their rights become prey to the active
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[and informed], misused or abused’.!?!
Disputants must muster the moral
courage to name and recognize injustices
in mediation,'?? to call it out when we
see them, to do what is right and not
what is easy, and to keep the streams of
justice pure.'” This obviously requires
skill. Its apt to note that commentators
in Australia, at least, have noted that
‘superior ~ wisdom  alienates = mere
peasants’.!*

MEDIATION PRACTICE AND ACCESS
TO JUSTICE: ‘SUPERIOR WISDOM
ALIENATES MERE PEASANTS’

Mediation Susceptible to Fallacies

Mediation emphasizes interests (wants) over
positions (law and legal entitlements),"
focusing on motivations and reasons behind
a position held — i.e.: asking ‘why’.'*® In stark
contrast to litigation where facts and evidence
are thoroughly examined to get to the bottom
of the matter, to seek truth, etc.; mediation
shifts away from these and focuses on
making parties disclose reasons for their
motivations. This is perhaps to question why
parties have a dispute in the first place, but
it is also possible that it is to facilitate an
attack on those reasons with rationality and
to paint disputants as unreasonable in the
attempt to persuade or inveigle conflict
resolution.

But this is fallacious — the process of
mediation assumes that there is only one tract
of reasons for a position taken. Mediation
also assumes that rules of law ipso facto
are not a reasonable nor valid reasons for
action. This makes us jump to false
conclusions based on subjectivity and
heuristics.'”® As Kahneman and Ranadive
describes this as the “what-you-see-is-all-
there-is” phenomenon, or law of small
numbers.!?It makes us ‘infer and invent
causes and intentions’, even if they are
untrue.'?®

In similar vein, Raz observes that in
conversations, ‘we never make a full and
complete statement of our reasons’.'? All we
do is ‘state part of them, based on how much
the hearer already knows, what he wants to
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what extent we are willing to take him into
our confidence’.’® To assume that disputes
arise from solely one tract of reasons, without
regard for other equally important reasons
(such as obeisance to law — which mediation
avoids), may result in resolutions tainted by
the fallacy of essentializing — resolutions
that are misconceived, incorrect, irrational or
unreasonable. The decisions made are only
as good as the reasons disclosed. The

overzealous pursuit of efficiency in
mediation may entrench hasty decision
making.

Mediation is a process susceptible to
cherry-picking, misleading and deceptive
conduct, and positional anchoring. Such
process could allow parties to cherry-pick
points to argue, usually arguing to easy-to-
win points and ignoring the tougher-to-
prove points, to paint the other side as
unreasonable, as an oft-successful attempt
to obfuscate the dispute. It allows one to
assume any reason (regardless of its truth)
— raise a straw man — as a means of getting
what he or she wants.

In this sense, mediation is about
negotiating power between disputants, not so
much about attaining real justice or righting
wrongs. '3

Outcomes Dependent on Advocates Skill;
Integrity and Trust in the Mediator

The promise of efficient dispute resolution
and the corollary assumption of quick and
efficient administration of justice weighs
heavily on the skill and agility of the
advocate to optimize, strategize and play the
game of decision theory and game theory in
a fast paced, impulsive atmosphere. The
skills of a lawyer (and where absent a
lawyer, the disputant themselves) play
a quintessential role in ensuring that the
client (or the disputant themselves) obtains
justice. Processes of mediation imposes huge
obligations on legal representatives to be
competent in negotiation and mediation, and
an even more tenuous obligation on
litigants-in-person themselves.'*?

Where the mediation process prohibits
disputants’ access to legal representation,
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or where a disputant cannot afford legal
representation, disputants are at the mercy of
those who have access to legal representation,
or the mediator. This is a concern, especially
considering pervasive literature that highlight
that majority of mediation processes do
not allow or limit the role of lawyers in
representing clients in mediation. As a
matter of practice, the presence of attorneys
at a mediation is extremely rare. Almost
all mediators prefer mediation without the
disputant’s lawyers present.!3

Mediators are also concerned that
lawyers’ impact on mediation may also
involve a focus on legal rights instead of on
the needs and interests of the parties, and
direct negotiation between the lawyers
instead of direct communication between
the parties.!* Such dominant involvement of
the parties’ representatives is viewed to be
incompatible with mediators’ perspectives on
an ‘ethical” and ‘fair’ conduct of mediation.'*

Mediators are often suspicious of
lawyers."?’ Lawyers, who have their clients best
interests in mind, from a legal point of view, are
viewed by mediators to disrupt the
conduciveness of mediation as a process of
dispute resolution.'*® Mediators are concerned
about the lawyer being a barrier between
the mediator and parties, in that the lawyer
may direct his or her client to withhold
information from the mediator and limit
cooperation with the mediator. Mediators are
concerned that lawyers’ presence reduces
the psychological well-being of the parties
because the mediator would not be able to
do his or her job and thus the likelihood of
a successful mediation diminishes.'** By
this token, the mediation process requires
that disputants put all their trust in the
mediator, which can be misplaced, given the
dissonance between mediation’s promises
(and the premises assumed) and the practical
reality of mediation.

Restricting disputants’ access to legal
representation and competent legal advice
in a bid to allow parties to settle disputes
amongst themselves, or to pressure them
into conflict resolution without adequate
assistance to navigate the complexities of the
mediation process that has been deliberately
designed to create environments conducive

26

to settlement, is plainly unjust. The process
is simply lacking in safeguards.'*® There is
no capacity in mediation for defined bright
lines of minimum standards or rules within
the process.

CONCLUSION: CAN MEDIATION
BE UNDERSTOOD AS LAW?

The fundamental idea of mediation is to free
disputants from the ‘encumbrances of formal
rules’."*'Implicit in this is the assumption that
there would be scope for the process to venture
outside the law. The practice of mediation
that has developed over the past few decades
strongly indicate that mediation processes
venture outside law. Herein lies the problem.
Mediation is increasingly being preferred
and sanctioned by the Courts, not only as an
‘alternative’ mode of dispute resolution, but as an
‘appropriate’ form of dispute resolution. When
Courts as sites of law-adjudication in a legal
system adopt a preference for mediation as an
‘appropriate’ form of dispute resolution, it invites
the inference that mediation is a part of the legal
toolbox. In the discussion above, this article
makes the point that mediation, in any event,
cannot be understood as law, unless it is used to
realize law and access to justice.

There is little guarantee of a minimum
content of natural law in its processes. In a
positivist sense, ‘rules are applicable in an
all-or-nothing fashion’."?Corollary, a rule (in
this case, process) is either law or not law at
all. Mediation is only legitimate in and of
itself. It is not a legitimate source of law nor
valid ‘legal system’ in the eyes of our law. If
we are to regard mediation as law, there is an
impetus that mediation be used to realize the law
and guarantee access to justice.'*?
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143 This is what the legal industry should aspire to achieve.
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