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ABSTRACT

The fight against corruption is a national and international primary concern for lawmakers and enforcement officials. 
Corporate criminal liability is an aberration of imputing criminal responsibility on a corporation against a natural 
person, which requires a combined effect of the actus reus and mens rea. A corporation incapable of committing a 
crime imputes corporate mens rea through its directors, senior managers or officers that constitute executive powers. 
In doing so, Malaysia uses the identification doctrine to impute mens rea. This article evaluated the most effective 
technique of establishing mens rea in dealing with modern corporate criminal responsibility. It used a doctrinal library-
based research method to review pertinent corporate criminal liability literature, cases and legislations. The journal 
articles, cases and legislations were collected and analysed according to the themes to achieve the research objective. 
It was discovered that Malaysia still uses identification doctrine to prove corporate mens rea, making it difficult and 
near impossible to find large and multinational corporations liable since the directing mind and will are not actively 
involved in the corporations’ day-to-day operations. However, intention can still be imputed on the corporation based 
on its corporate culture. Hence, for section 17A of the MACC Act 2009 (2018 amendment) on bribery to be effective, 
there is a need for a shift from the use of identification doctrine in proving mens rea to corporate culture as that would 
balance the discrimination and unfairness of the identification doctrine and make it easier for large and multinational 
corporations to be charged with corporate criminal liability.
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INTRODUCTION

Fighting corruption is a national and international 
concern for government and enforcement officials.1 
As a result, several regional and international treaties 
provide frameworks for combating bribery, most of 
which have been integrated into national law and 
policies.2 Malaysia is one country that has integrated 
anti-corruption measures into its legislation through 
the Malaysian Anti-Corruption Commission Act 
2009 (‘MACC 2009’),3 which was recently amended 
in 2018 to include section 17A. Nevertheless, 
economic and financial crimes remain a fact of life 
for businesses in all industries. These crimes include 
bribery, money laundering, fraud, and similar crimes, 
all classified as corruption.4 

It is also possible for all organisations to 
experience some form of fraud or economic crime. 
Research in 2018 revealed that 59% of Malaysian 
respondents had not detected fraud or economic 
crime yet, which could probably be because there is 
a likelihood of non-awareness of fraud rather than 
the actual occurrence of fraud.5 Academics typically 

describe corruption as the misuse of public office for 
personal benefit - an occurrence that can transpire in 
the civil service.6 However, others have claimed that 
corruption is not limited to the civil service but it 
also happens in corporate companies.7 This is because 
corruption occurs in a principal-agent relationship 
where the agent receives or asks for payment from 
a third party in exchange for working contrary to the 
principal’s interests.8 In the MACCA 2009, there is 
no definition of corruption. Rather gratification is 
used to describe corruption. Gratification9 includes 
an advantage through money, donations, gift, loans 
and the like that propel services in any capacity, 
whether in whole or part, a valuable consideration, 
forbearance, other services or favour, any offer or 
undertaking to carry out a specific duty. However, 
corrupt has been defined by the Malaysian Federal 
Court in Public Prosecution v Datuk Haji Harun bin 
Haji Idris,10 when it referred to Lim Kheng Kooi v 
R.,11 that “corrupt” means doing an act knowingly 
that the act done is wrong, doing with evil feelings 
and evil intentions, purposely doing an act which 
the law forbids. Therefore “corrupt” is a question of 
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intention. If the circumstances show that malicious 
intent or a guilty mind moved the person who acted 
or omitted to act, he is liable.

It was argued that corporations cannot assume 
any responsibility beyond legal and economic 
concerns; their sole purpose is to maximise 
profit.12 As such corporate mens rea is an element 
that is derived from natural persons through the 
identification doctrine in proving that a corporation 
is criminally liable. However, this view can no 
longer hold water in modern society because of 
the complexities of a corporation in modern times. 
Mens rea, also called “guilty mind”, is a particular 
state of mind concerning causing harm or evil. The 
phrase suffers from misconceptions.13 One such 
misunderstanding arises from the distinct ways the 
phrase is used, in a broad and a narrow sense. In 
the broad sense, it is synonymous with a person’s 
blameworthiness, or hose conditions that makes 
a person’s violation sufficiently blameworthy to 
merit a criminal conviction. This definition includes 
blameworthiness and mental elements of an offence 
as well as the available defences such as insanity, 
immaturity, negligence, duress, etc.14 The modern 
meaning of mens rea is narrow, describing the 
state of mind or inattention that, together with the 
actus reus or accompanying conduct, defines an 
offence in criminal law. Its elements are subsumed 
in the requisite mental state of the defendant with 
the element of the offence. Which Child and Hunt 
called the “present-fault paradigm.”15 However, in 
this article, the modern definition has been adopted 
in describing the corporation’s mens rea. It must be 
about the elements of the offence and the mental 
attribution in the offence to ground a conviction.

The identification doctrine has been used 
to establish mens rea in corporate criminal 
responsibility by impugning the corporation with 
the guilty mind of the controlling mind and will. 
Although good in the procedure, in most cases, 
such a method does not hold large and multinational 
organisations liable compared to small and medium 
corporations in the UK’s antiquated legal regime. 
This is because the directing mind and will of these 
large and multinational corporations are not directly 
participating in the organisation’s daily operations, 
and decisions of the organisations are often taken 
by persons lower than the directors, senior managers 
and officers with executive powers. However, under 
the Bribery Act 2010, the corporation would be 
liable for failing to prevent the commission of a 
crime.16

This article aims to determine the most effective 
method for holding a corporation legally responsible 
for a criminal offence in the modern day. The 
study is very important because the identification 
doctrine has been used to prove corporate mens 
rea in attributing criminal liability to a corporation. 
However, this method has been variously challenged 
as problematic, discriminatory and unfair to small 
and medium corporations because they seem to 
be the target of criminal liability of corporations. 
Moreover, it complicates matters for them to use the 
defence of due diligence in terms of qualified strict 
criminal liability. This is because the test remains 
on the corporation’s directing mind and will, which 
is more easily identifiable, leaving large as well as 
multinational corporations off the hook and able to 
enjoy the defence of due diligence effortlessly since 
the directing kind and will are not usually involved 
in the daily activities of the corporation. As such, 
the doctrine seems to favour large and multinational 
corporations. With the recent amendment of the 
MACCA 2009 (2018 amendment), especially the 
inclusion of section 17A on bribery, it will be difficult 
for the court to effectively utilise the provision 
in finding large and multinational corporations 
guilty of the offence of corruption because the 
complexities of those corporations would make it 
impossible for the identification doctrine to prove 
mens rea necessary to convict the corporation for 
any criminal offence. As such, there is a need for 
a better means of determining mens rea to ensure 
that those large and multinational corporations are 
also held criminally liable for offences committed 
by them.17

This article is divided into five parts. The first is 
the introduction which has already been discussed. 
The second part is a brief background of the 
problem and methodology used in this article. The 
third section will discuss the doctrine of corporate 
criminal liability from vicarious liability doctrine to 
strict liability and identification doctrine; corporate 
culture in three jurisdictions: the United Kingdom, 
the United States and Australia. These three 
jurisdictions were chosen because Malaysia adopted 
Section 7 of the UK Bribery Act 2010 (UKBA) with 
little modification. Also, the US are the pioneer in 
corporate criminal liability, so Malaysia would 
have a lot to learn from their experience in the 
case of Australia, Malaysia follow good Australian 
governance and corporate law, and in their recent 
amendments, they included Deferred prosecution 
agreements in corporate criminal liability which 
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Malaysia can learn. They also have an impressive 
legal regime on corporate criminal liability. Section 
four will deal with corporate criminal liability in 
Malaysia, its use of identification doctrine and the 
new amendment in the MACCA 2009, define section 
17A, and the last section is the recommendation for 
Malaysia to adopt a corporate culture in proving 
mens rea and conclusion.

BACKGROUND OF THE PROBLEM

Due to the difficulty in establishing corporate 
responsibility, it is extremely difficult to prosecute 
a corporation for financial and economic crimes, as 
proven by various research. As a result, prosecutions 
are rare and slow to process.18 The existing legal 
framework for criminal liability of corporations 
maintains that a corporation is liable for its 
employees’ criminal acts if they are committed during 
employment and with at least a partial intent to gain 
benefit or interest for the company. Thus, the criterion 
is fulfilled if a crime occurs during the employees’ 
employment and there is a real monetary benefit to 
the corporation.19 This is based on the concept of 
vicarious criminal liability, which emphasises the 
need for senior management’s participation and a 
corporation’s due diligence in preventing employees 
from committing a crime.20 However, suppose such 
conduct occurs infrequently or violates clear and 
well-enforced corporate regulations by a low-level 
employee. In that case, it isn’t easy to hold the 
company responsible.21 Years later, the paradigm 
shifted to include criminal liability for the actions of 
subordinates, which provides for lowly employees 
and, occasionally, private contractors.22

Before the 2018 MACCA 2009 amendment 
and inclusion of section 17A, domestic legislation 
in Malaysia had provisions for corporate criminal 
liability, such as section 138 (3) of the Securities 
Commission Act 1993,23 Which stipulates that if 
an employee of a body corporate violates an Act 
provision, the body corporate is regarded to have 
incurred the violation. Also, section 144 of the 
Consumer Protection Act 199924 provides that the 
principal is presumed to have committed the offence 
until the contrary is established when an employee, 
agent, or employee of the agent of the principal 
commits an offence under the Act. It also includes the 
Communications and Multimedia Act 1998,25 which 
provides evidence of the corporation’s vicarious 
liability. Over the years, more progressive laws were 
passed to combat corruption in the public and private 

sectors, covering extensive corruption in its multiple 
forms26. As a result, the MACCA 2009 Amendment 
Act 2018 is the primary legislation in Malaysia 
aimed at combating corruption in all its forms. The 
primary objective of the Malaysian government’s 
corporate liability provision is to foster a corruption-
free culture for companies and commercial ventures 
and encourage corporate organisations to take 
appropriate steps to avoid corruption.27 Corporate 
criminal liability under criminal law aims to convict 
and rebuke corporations for the wrongdoings of 
natural persons.28 However, the concept has proven 
problematic and challenging in proving the requisite 
mens rea. As such, courts tend to ignore imprisonment 
in favour of a fine. In Dunlop Malaysian Industries 
Bhd v Public Prosecutor,29 the court of appeals 
reversed the factory manager’s conviction, holding 
that a company may only be tried for an offence 
punishable only by fines. However, in Standard 
Chartered Bank v. Directorate of Enforcement,30 
The court recognised that a company might be 
charged with an offence that carries a mandatory 
fine and imprisonment. This is because committing 
a crime necessitates the cooperation of the criminal 
act – actus reus – and the guilty mind – mens rea. 
Nevertheless, if the defendant is a corporation, 
establishing such runs counter to the company’s 
mens rea requirement since the corporation is stated 
to be “unable to perform the acts or form the intent 
which is prerequisite for criminal liability.”31 This 
is because a corporation has no soul or physical 
existence to possess the requisite mens rea and actus 
reus needed for the commission of a crime.32 It can 
only act through human agents, usually regarded 
as the company’s “directing mind and will”. Hence 
in the case of Kumpulan Wang Persaraan (Inc) v 
Meridian Asset Management Sdn Bhd,33 the vicarious 
liability principle was applied to hold the company 
liable for the criminal acts of the employees where 
the employee acts within the company’s control and 
authority. However, in a more recent case of Yue Chi 
Kin v PP34, the accused (appellant) was charged with 
the offence of abetting another who had knowingly 
permitted the making of a misleading statement to 
the stock exchange; the court read Section 122B(b)
(bb) together with Section 122(c) of the Securities 
Industries Act 1983 to hold the company liable. 
Adding that the guilty mind or knowledge of the 
company must refer to the directors or managers of 
a corporation as they are the directing mind and will 
of the company, without which a corporation could 
not be said to have committed an offence.
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In Malaysia, the courts employ identification 
theory to prove mens rea in all criminal offences, 
including those that affect corporations and 
corporate criminal liability cases. However, in 
the case of corporate homicide, Malaysia does 
not hold corporations liable for such offences.35 
This procedure has been argued inadequate 
for multinational organisations with different 
branches and subsidiaries as decisions are being 
decentralised to below the level of directors, making 
identification doctrine inadequate and inappropriate. 
This is because only small organisations can be 
effectively prosecuted with identification doctrine 
leaving multinational organisations immune to 
criminal prosecutions in criminal liability of the 
corporation. Hence, fostering a corporate culture in 
proving mens rea ensures that those multinational 
organisations cannot escape criminal liability for 
crimes committed by low–level staff.

CONCEPT OF CRIMINAL LIABILITY

The criminal liability of corporate organisations is 
not a characteristic that all modern legal systems 
incorporate. Corporate criminal liability is a court-
created concept that extends back to the early 1900s 
in the case of New York Central & Hudson River 
Railroad Company v. United States,36 where the 
Supreme Court ruled that corporate organisations 
may be held responsible for their employees’ 
illegal conduct. With various interpretations of 
the same case, courts began to impute corporate 
criminal liability on the corporation. This means 
that a corporate organisation may be held criminally 
responsible for the actions of a single low–level 
employee, even if they violated corporate policy.37

Criminal liability was created under the premise 
that a corporation is not immune to prosecution since 
the type of offence committed by the corporation 
can only be committed by a natural person. As such, 
its officials’ mens rea is imputed to it.38

VICARIOUS LIABILITY

The requirements of vicarious liability differ from 
jurisdiction to jurisdiction. However, the basic 
components are that a company representative 
has committed an offence, performs the offence 
while working within the extent of his job, and 
commits the crime to profit the corporation. Where 
those elements exist, vicarious liability has been 
established. This method of criminal liability dates 
back to the early 1900s. Even though a company 

cannot be held liable for the illegal conduct of its 
subordinate workers or agents in general, there are 
several exemptions. The most serious are statutory 
violations imposing an absolute responsibility on 
the employer. Even if the conduct was not approved 
or consented to by the employer, the corporation 
should be imputed with mens rea and held liable for 
such a criminal act.39

STRICT LIABILITY PRINCIPLE

Absolute liability crimes are those in which the 
conduct itself is sufficient to determine culpability 
independent of the offender’s state of mind, as 
demonstrated by section 7 UKBA 2010, which 
defines the crime of ‘failure to prevent bribe’. It 
makes no difference whether upper management is 
unaware of the bribing conduct. What is important 
is that an officer in that corporation committed the 
act of bribery.40 In this case, the directing mind and 
will are insignificant in attributing culpability to the 
corporation. Because no proof of mens rea is required, 
a company can commit the strict liability offence; as 
a result, proving the corporation’s blameworthiness 
is straightforward.41 Since 1948, Malaysian courts 
have recognised corporation criminal responsibility 
under the doctrine of strict liability. One such case 
is the case of Public Prosecutor v Ginder Singh & 
Chet Singh,42 where the company was held liable 
for overloading contrary to the Motor Vehicles 
Commercial (Amendment) Regulations 1948, an 
act performed by a company’s employee without 
the owner’s consent. Therefore, since the element 
of mens rea is not needed in strict liability offences, 
proof that the employer was unaware or had no 
awareness of the employee’s unlawful behaviour 
cannot invoke it. Therefore, proving the lack of 
mens rea is immaterial because the corporation must 
suffer criminal liability for that act.43

IDENTIFICATION DOCTRINE

It states that to convict a corporation of a criminal 
offence, it must be proved that someone with the 
corporation’s “directing mind and will” was engaged 
in performing the crime. As a result, prosecuting 
huge corporations becomes more challenging, 
as it requires proof that a rather high executive 
was engaged in criminal activity.44 This is caused 
by establishing criminal liability for a company often 
requires evidence that the firm’s most senior officers 
participated in or were aware of illicit behaviour, 
making it nearly impossible when it involves 
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large multinational organisations. This is because 
decision-making is often decentralised and taken 
below the level of the Board of Directors, and hence 
the corporation is shielded from criminal liability. As 
a result, only small businesses with uncomplicated 
corporate make-ups are more vulnerable to being 
affected, creating an inequitable scenario. This is an 
unproductive and inefficient technique for proving 
corporate criminal responsibility. The identification 
doctrine is the first technique the United Kingdom 
uses to determine a corporation’s corporate 
criminal liability. Subject to limited exceptions, 
a corporation’s liability is determined in offences 
requiring mental elements, such as corruption and 
bribery. The combined effects of the mens rea and 
actus reus are determined through the corporation’s 
representative or employee person is not an element 
of the controlling mind in the case of actus reus but 
is the controlling mind in the event of mens rea.45

CORPORATE CULTURE

The term “corporate culture” means ‘an attitude, 
policy, and rule, course of conduct or practice existing 
within the body corporate generally or in the part of 
the body corporate where the relevant activities take 
place’46. Corporate culture encompasses the formal 
aspects of the organisation, such as the organisation’s 
policies and procedures, as well as the organisation’s 
informal attitudes, practices or unwritten rules.47 A 
healthy company culture entails the availability of 
compliance procedures, staff education and training 
initiatives, employee communication mechanisms, 
and perhaps a whistleblowing mechanism.48 
Corporate culture has previously been characterised 
as the common assumptions, values, and beliefs that 
shape employee conduct in the face of inadequate 
contracts.49 It has been stated that ethics are 
deteriorating globally.50 Unscrupulous business 
behaviour is one of the most serious in terms of 
possible negative consequences and one of the 
most challenging to handle effectively. Corruption, 
favouritism, bribery, money laundering, receiving 
and giving gifts and entertainment, 
extortion, kickbacks, nepotism, intermediaries, 
improper use of insider information, conflict 
of interest, sexual harassment, discrimination, 
workplace safety, environmental pollution 
and consumer product safety are all examples of 
unethical behaviour.51 Thus, establishing an ethical 
corporate culture of a company is required to limit 
unlawful or unethical behaviour. Even so, an ethical 
corporate culture not only helps avoid significant 

unlawful or unethical corporate scandals that result 
in criminal responsibility for the corporation but 
also encourages more suitable ethical conduct at 
all levels, avoiding criminal liability in future.52 It 
has been stated that culture significantly impacts 
the regulatory environment, influencing an 
organisation’s corporate governance.53 As such, 
national culture significantly impacts corporate 
governance54, so one would say that corporate culture 
stems from corporate governance influenced by a 
nation’s culture. A corporation’s corruption culture 
has been argued to be an important determinant of 
its likelihood of engaging in corporate misconduct 
leading to criminal liability.55 The model of corporate 
culture can be said to be a shift from imputing 
corporate mens rea on the individual to mens rea on 
the corporation as a whole unless it can be proven that 
the corporation has put in place adequate procedures. 
This is because a corporation can still be liable even 
if it is impossible to identify the human culprit or 
perpetrator. Thus, for a corporation to exonerate 
itself from criminal liability, adequate compliance 
culture must be in place to protect it against the 
violations of legislation and help mitigate liability 
in case of bribery.56 Corporate culture is broad and 
wider than the concept of lifting the corporate veil. 
Because it serves as both a deterrence and defence 
where a criminal act has been committed. It is also 
a part of adequate procedure under Section 17A 
MACCA 2009.57 But lifting the veil only applies 
where an offence has already been committed.

UNITED STATES

In the United States, vicarious criminal liability 
was formed following the seminal case of New York 
Central.58 According to federal law, an employee 
must operate within the scope of his work for 
the corporation to be vicariously liable.59 The 
corporation must have benefited from the transaction 
no matter how minute.60 As a result, courts have been 
inclined to hold businesses criminally accountable 
for activities done by low-level workers regardless 
of whether a corporate compliance programme is 
real and competent. The corporation would still 
be liable if an employee or agent acts contrary 
to the company’s policy. Under section 2.07 (1)
(a) – (c) of the US Model Penal Code (MPC), for 
offences involving mens rea, a company may be 
criminally responsible if the Board of Directors of 
top management agents operating on behalf of a 
company within the extent of his job has approved, 
asked, directed, performed, or willfully condoned 
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the agent’s illegal conduct.61 The courts in the US, 
just like other jurisdictions, use the identification 
doctrine even though indirectly to impute criminal 
liability on the corporation to the directing mind 
and will of the company, forgetting that businesses 
frequently evade criminal culpability as a result of 
the intricacies of contemporary corporations, where 
decisions are made per company rules and processes 
rather than individual human judgments.62 Hence, 
the vicarious liability doctrine could encourage 
directors to protect their businesses from criminal 
culpability by distancing themselves from their 
workers and lower-level management.63 This makes 
large and multinational corporations difficult to 
prosecute. The courts began attributing mens rea 
beyond the identification doctrine to illegal acts 
committed by workers who are not the corporation’s 
controlling mind and will under the strict criminal 
culpability concept.64 In the United States, corporate 
culture considerations play a significant role in 
prosecutorial discretion in imputing mens rea on 
corporations and sentencing as against organisational 
liability.65 As with Australia, the United States has 
criminal law at both the state and federal levels, and 
corporations are liable based on respondent superior 
or vicarious culpability. However, given the 
relatively straightforward federal approach to 
corporate criminal culpability, the United States has 
moved farther than Australia in adopting sentencing 
regimes tailored to corporate defendants regarding 
corporate culture concerns.66

UNITED KINGDOM

The United Kingdom has, since the 1940s, 
dealt with corporate criminal liability based on 
identification doctrine67. As such, the identification 
doctrine remained the cornerstone of corporate 
criminal liability68 until the recent UKBA 2010 
established corporate accountability for bribery. 
Section 6 & 7 of the UKBA 2010 makes it illegal 
for a commercial company to bribe a foreign public 
official to gain or maintain business or a benefit in 
doing business, regardless of whether an employee 
of the firm performs the act.69 Though stringent in 
terms of penalties, by section 7(2) UKBA 2010, 
the commercial organisation has been availed a 
defence if it can prove it had ‘adequate procedure’ 
designed to prevent persons associated with it from 
committing the bribery offence. The Act has been 
described as extraterritorial in terms of corporate 
criminal liability as such a commercial organisation 

cannot get immunity in other jurisdictions where it 
has subsidiaries.70 The UKBA 2010 is argued to be 
a piece of legislation that has effectively improved 
corporate behaviour. Adopting section 7, ‘failure to 
prevent’ offence, has been essential in incentivising 
corporate governance development and allowing 
prosecutors to hold corporations accountable 
within a criminal law framework. Maintaining the 
firm accountable for its failure to prevent bribery 
requires the Board to prioritise and focus on 
training, processes, and cultural change to prevent 
workers from committing bribery.71 This way, the 
anti-bribery message has been passed effectively 
to employees, thereby reducing the bribery risk to 
the corporation. However, It has been argued that 
the UKBA 2010 has successfully brought about 
important and wide-ranging changes in behaviour 
without the need for extensive prosecutions of 
UK businesses with the ‘threat of prosecution’. 
However, despite its successes, the UKBA 2010 has 
been criticised since its inception in 2007. There 
have been relatively few prosecutions/DPA brought 
under it because it is deemed ineffective. 

AUSTRALIA

Australia is a federal state and, as such, has legislative 
powers for certain specified matters. Initially, courts 
depended on the vicarious liability concepts but 
have primarily adopted the identification doctrine 
approach since its inception in the United Kingdom 
in the 1940s.72 However, the most notable feature of 
Australia’s corporate criminal liability law is the 
statutory provisions that establish organisational 
culpability for federal offences, particularly those 
motivated by corporate culture. These provisions 
provide the world’s most complex model of 
corporate criminal responsibility.73 Despite having 
an organised and standard model of organisational 
liability, Australia, unlike the US, has not evolved 
equivalent systematic sentencing standards to 
address organisational culpability.74 Collective 
knowledge may be attributed to a company in 
Australia in proving mens rea through identification 
theory, depending on the circumstances of each 
case.75 Despite being the best in the world, the 
Australian provision on organisational liability is 
saddled with the difficulty of establishing clarity. For 
a corporation to be liable, it must first be necessary 
to establish that an individual has committed an 
offence.76 When it is impossible to prosecute an 
individual due to a lack of identification or because 
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the subject is out of jurisdiction, the court would be 
in a dilemma in imputing mens rea on the corporation 
to make it liable.

CORPORATE CRIMINAL LIABILITY IN 
MALAYSIA

Corporate criminal culpability is predicated on the 
assumption that a business is not immune from 
prosecution simply because the nature of the offence 
committed requires a natural person to commit it. 
As a result, courts are willing to hold corporations 
criminally accountable for the crimes committed by 
their officials by imputing the essential mens rea to 
the corporation. The concept of criminal liability 
of corporations in Malaysia stems from the fact 
that, as a common law country, it had to adopt the 
identification and the vicarious liability doctrine to 
prosecute corporate crime.77 Legal personality was 
attributed to a corporation in the celebrated case 
of Salomon v A Salomon & Co Ltd.78 However, 
when the notion of corporate criminal culpability 
was introduced, it was assumed that a company 
could not be held accountable since it was a distinct 
legal entity. A corporation was equally held not to 
maintain a guilty mind even though this traditional 
view had been debated. However, when the doctrine 
of vicarious liability was developed, a corporation 
became criminally liable for the acts of its agent 
carried out within the scope of its employment. With 
the identification doctrine, a corporation’s actus reus 
and mens rea were ascribed to the guiding mind and 
will of its directors, top managers, or officials with 
executive powers.79 This is because the corporation 
is said not to have a body and a soul.80 In the courts in 
DPP v Kent and Sussex Contractor Ltd,81 a different 
position was adopted wherein the court held that the 
corporation is held accountable directly or indirectly 
for offences in its capacity without any need to prove 
any agency relationship or master-servant relation 
and even in the absence of a statutory provision to 
that effect. Hence, using the identification theory, 
the court in Zurich Insurance Malaysia Bhd v AM 
Trustee Bhd & Anor; Meridian Asset Management 
Sdn Bhd (Third Party) and Anor,82 the corporation 
was held liable for the crime and negligence of its 
employee despite its lack of knowledge.

IDENTIFICATION DOCTRINE IN MALAYSIA

According to this doctrine, those identified as the 
directing mind and will of a corporation, or the mens 
rea of a natural person, are said to be the corporation’s 

alter ego and shall be deemed the mens rea of the 
corporation.83 It was applied in the landmark case 
of Tesco Supermarkets Ltd v Nattrass,84 Malaysia 
adopted the doctrine in Yue Sang Cheong Sdn Bhd 
v Public Prosecutor,85 where the Federal court 
determined that a corporation may be responsible 
for the crime requiring proof of mens rea and that 
the corporation can be ascribed with the knowledge 
of a natural person.86 In contrast to other countries, 
Malaysian courts took a far more formal approach to 
the identification doctrine, establishing the guiding 
mind and will through the corporation’s official 
records, which includes directors and persons with 
executive powers as appointed in the memorandum 
and articles of the corporations.87

The identification doctrine applied by Malaysia 
is consistent with other jurisdictions like the United 
Kingdom and Canada.88 Since the identification 
doctrine considers whether a person involved in 
the offence is a director, senior manager, or official 
with executive powers to impute liability on the 
corporation, one could no doubt conclude that it is 
easier to find small and medium-sized corporations 
liable because it is not difficult to determine who 
the directors, senior managers and officers with 
executive powers are. However, when it comes to 
large or multinational corporations which have a 
more complex hierarchy and organisational structure, 
it is difficult and near impossible to establish who 
the directing mind and will of the corporation are 
because persons performing corporate activities and 
pursuing business goals are often not the directors, 
senior managers or officers with executive powers. 
As such, this means of proving mens rea is said to 
be discriminatory and unfair to small and medium-
sized corporations.89 Furthermore, it is difficult for 
small and medium corporations seeking to establish 
a defence under qualified strict criminal culpability 
must show that it took all reasonable means to 
prevent an employee from committing the offence, 
as ruled in the cases of R v Chargot Limited (t/a 
Contract Services) and others90 and Pendakwa 
Raya v Intrakota Consolidated Bhd.91 Still, for 
large and multinational organisations, it is easy for 
it to establish due diligence in such circumstances 
because the directing mind and will are detached 
from the daily operations of the business since the 
Holden of the House of Lords’ decision is that for 
a corporation to rely on the due diligence defence, 
it must establish that such care was exercised by 
people considered as the corporation’s controlling 
mind and will.92 Another unfair situation can 
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only be solved if small companies can maintain a 
comprehensive corporate culture.

NEW IMPROVEMENTS IN MACCA 2009 (2018 
AMENDMENT) UNDER SECTION 17A

Parliament enacted the Malaysian Anti-Corruption 
Commission Act 2009 and the Amendment Act 
2018 (MACCA) in April 2018. It provides corporate 
liability for bribery under section 17A. This 
provision stipulates that a commercial organisation 
is presumed to have committed an offence if any 
individual linked with the organisation commits 
an offence to obtain any gratification or retain any 
business or advantage for the organisation. Under 
the amendment, the corporation, its shareholders, 
directors and senior managers would be held 
accountable for its offences. On conviction, a fine 
of not less than ten times the value or amount of 
the bribe or one million Ringgit or a sentence to 
imprisonment not exceeding 20 years is imposed. A 
provision for the defence was included where the 
corporation, its directors or senior managers can 
establish that the crime was undertaken without 
their permission or connivance or that they took 
reasonable precautions to avoid the offence from 
being committed.93

The development of laws in Malaysia on 
corporate criminal liability is similar to other 
jurisdictions, such as US Foreign Corrupt Practice 
(FCPA) and UKBA 2010. It established a major 
change in the corporate structure of Malaysia, 
with directors and top management officers 
potentially being made accountable for corporate 
crimes notwithstanding the absence of mens rea or 
involvement in the commission of the offence. The 
corporation’s defence is to demonstrate that it set 
effective processes to prevent such accidents that 
are reasonable and proportionate to the company’s 
size and scope and that they were properly executed. 
The minister’s guideline called TRUST has been 
launched to assist corporations in identifying what 
adequate procedure is required. The guideline was 
introduced according to Section 17A MACCA 2009. 
To help commercial organisations understand the 
adequate procedures that should be implemented 
to prevent the occurrence of corrupt practices 
with business activities. However, whether these 
adequate procedures are “adequate” is a research 
subject because the guideline is not comprehensive.

THE NEED TO ADOPT CORPORATE CULTURE

Corporate culture could be viewed as an alternative 
to a corporation’s internal decision structure, which 
gives rise to moral blameworthiness and corporate 
mens rea. Employees in large and multinational 
corporations depend on their directors and top 
executives, who are frequently involved in 
establishing the corporation’s policy and procedures 
and determining what should be done in terms 
of legal compliance. Thus, a legal principle that 
examines the culture can recognise this aspect 
and address the discrimination and unfairness of 
the identification doctrine.94 Therefore, corporate 
culture plays a considerably significant role in large 
and multinational organisations compared to small 
and medium corporations. This is because, looking 
at the complexity of the corporation, directors 
and senior officers are often not directly involved 
in the daily running of the corporation. Still, their 
demeanour, tolerance, and attitudes send a strong 
signal throughout the corporation. For instance, in 
Australia, the passing of the Criminal Code Act 1995, 
especially section 12 3(2)(c) and (d),95 encouraged 
large and multinational corporations to lay more 
emphasis on a strong corporate culture which would 
put in place policies or procedures that prevent 
non-compliance and illegal activities under greater 
scrutiny throughout the company and hence make 
it effective. Therefore, where it can be proven that a 
corporate culture tolerates or creates an incentive for 
employees to breach the law for the sake of pursuing 
the corporation’s decisions and goals,96 corporate 
mens rea could be said to have been established, 
and the corporation would be liable for such a 
criminal act. This is because a lack of knowledge 
or involvement by directors or senior managers is 
immaterial and would not exonerate it from criminal 
liability as a defence. This would amount to proof 
of corporate mens rea because the commission of 
the offence would be treated as a lack of a strong 
corporate culture to ensure compliance with legal 
requirements throughout the organisation. It has also 
been argued that the identification doctrine imposes 
severe limitations on the scope of corporate liability. 
As such, any attempt to prosecute by the prosecutor 
would fail because the doctrine works best in small 
and medium corporations with fewer shareholders/
controllers.97 Consequently, if Malaysia reverses to 
corporate culture in proving mens rea in corporate 
criminal liability, the discrimination and unfairness 
of the identification doctrine on small and medium 
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corporations will be addressed. It would also 
be easier for her to find large and multinational 
corporations liable for bribery under section 17A of 
the MACCA 2009, as amended in 2018. More so, 
the essence of the amendment is deterrence rather 
than retribution, especially with the inclusion of a 
fine as punishment for bribery.

CONCLUSION

Corporate criminal liability is a concept that has 
been developed since the 1900s and evolved 
through various changes from vicarious liability to 
strict liability offences with the use of identification 
doctrine by most jurisdictions in determining 
mens rea for criminal liability to be imputed on 
a corporation. However, it was later discovered 
that the identification doctrine, which effectively 
implies that a governing mind must be established 
to have sanctioned the illegal act, continues to be 
the most significant impediment to prosecuting huge 
and international complex organisations. This is 
attributed to the fact that they are detached from the 
daily running of the corporation, leaving small and 
medium corporations whose directing mind and will 
be easily ascertainable at the receiving end.98 Hence 
the proof of mens rea attributed to the corporation 
is on the directors and senior managers or officers 
with executive powers. To cure this anomaly, which 
made large and multinational complex corporations 
easily escape liability and enjoy the defence of 
due diligence by not being directly involved in the 
corporation’s operations, the corporate culture was 
developed, which is a strict means of proving mens 
rea. This is because, with the exception that the 
corporation can demonstrate that it has implemented 
reasonable safeguards to avoid the commission 
of the offence, the mere fact that the offence was 
committed by a person associated with it would 
make the person criminally liable for the act of 
bribery or such offences that require mens rea.

Malaysia had recently amended its MACCA 
2009 by including section 17A on bribery but still 
uses the identification doctrine in determining 
culpability by attributing mens rea to the directing 
mind and will of the corporation. As such, to 
effectively enforce the provision to affect large 
and multinational complex organizations that have 
committed bribery, there is a need for a shift from 
the identification doctrine to the use of corporate 
culture to prove mens rea in determining culpability 
in corporate criminal liability as obtainable in the 
three jurisdictions’ practices discussed in this article. 
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