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ABSTRACT

The Principle ofSimilar Fact Evidence has been well outlined in Section 11(b), Section
14 and Section 15 ofthe Malaysian Evidence Act 1950. Its scope and application by the
Malaysian Courts have always come under close scrutiny and comments asthe Malaysian
Judiciary often adopts acritical and analytical approach when deciding on the question
ofadmissibility ofsuch evidence. This short article however aims at giving a very brief
and basic introduction tothe scope and application ofsimilarfact evidence as applied
by the Malaysian courts in the simplest possible manner. At the same time, since the
principle is relatively new to the Syariali, this article also strives at briefly analyzing the
principle ofsimilarfact evidence in the eyes ofIslamic Law ofEvidence and suggesting
for its applicability and admissibility in the Syariali courts if such evidence is to be
tendered by any party in a Syariali criminal or civil trial. It is humbly hoped that this
writing could, in thefuture, provoke amore detailed andjuristic study on the admissibility
ofevidence ofasimilarfact in the eyes ofIslamic Law ofEvidence and Islamic Judiciary

ABSTRAK

Prinsip 'Similar Fact Evidence'jelas terkandung dalam Seksyen 11(b), Seksyen 14 dan
Seksyen 15 Akta Keterangan 1950. Malah, skop serta pengaplikasian prinsip berkenaan
dipantau rapi oleh mahkamah-mahkamah di Malaysia yang sering menggunakan
pendekatan analisis lagi kritis dalam memutuskan kebolehterimaan keterangan
sedemikian. Sungguhpun begitu, artikel ini hanya membincangkan skop serta
pengaplikasian keterangan 'similarfact' di mahkamah-mahkamah di Malaysia secara
ringkas. Artikel ini juga turut menganalisaprinsip 'similarfact evidence'dariperspektif
Undang-Undang Keterangan Islam serta mencadangkan kebolehterimaan keterangan
sedemikian sekiranya ianya dikemukakan dalam perbicaraan kes-kes mal danjenayah
di mahkamah syariali. Semoga artikel ini, di masa hadapan, akan menjadi pencetus
kepada kajian-kajian lain yang lebih mendalam tentang kebolehterimaan keterangan
berbentuk 'similarfact' di sisi Undang-undang Keterangan Islam serta badan Kehakiman
Islam itu sendiri.
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INTRODUCTION

Similar FactEvidence is theevidence adduced incourt toprove that theaccused
has previously been guilty of misconduct other than that charged; and such
evidence of previous misconduct by the accused is made admissible to prove
guilt by virtue of them being similar to that of the offence of which the accused
iscurrently being charged. The principle ofadmissibility ofsimilar fact evidence
could be found in a string of English cases which are often considered and
quoted by the Malaysian judges when deciding on the relevancy and admissibility
of such evidence. In Makin v. AG for New South Wales,1 Lord Hershell, for
instance, had laid outthe principle regarding admissibility ofevidence ofsimilar
facts when he said:

Itisundoubtedly not competent for the prosecution to adduce evidence tending toshow
that the accused has been guilty ofcriminal acts other than those covered by the indictment,
for the purpose ofleading to the conclusion that the accused isa person likely from his
criminal conduct orcharacter to have committed the offence for which he isbeing tried.
On the other hand, the merefact that the evidenceadducedtends to show thecommission
ofother crimes does not render itinadmissible ifitbe relevant to an issue before the jury,
and itmay besorelevant ifitbears upon the question whether the acts alleged toconstitute
the crimecharged in the indictment were designed or accidental, or to rebuta defence
which would otherwise be open to the accused.2

The principle on admissibility of similar fact evidence was later on
reformulated byLord Wilberforce of the House ofLords in the English case of
Boardman v. DPP3 which resulted in the above principle being given a new
outlook. Lord Wilberforce summed-up the fresh approach taken indeciding the
admissibility of similar fact evidence in thefollowing words:

...the admission ofsimilar fact evidence ...isexceptional and requires a strong degree
of probative force. Thisprobative force is derived.. .fromthecircumstance that thefacts
testified to by the several witnesses bear to each other such astriking similarity that they
must, when judgedby experience andcommon sense, either all be true, or have arisen
from a cause common to thewitness or from pure coincidence.4

Hence, the relevancy andadmissibility of similar factevidence now warrants a
careful consideration on the part ofthe presiding judge in evaluating the probative
value and the prejudicial effect ofsuch evidence before deciding on its relevancy

[1894] AC 57.
Ibid., pg. 65.
[1975] AC 421.
Ibid., pg. 444.
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and admissibility. Ifthe judge feels that admission ofsuch evidence ofprevious
similar facts committed by the accused would betoo prejudicial to the accused
in which the accused would then have been victimized, this shows that the
prejudicial effect ofadmitting such evidence has outweighed its probative value
andthustheevidence should notbeadmitted in thecourtof law.5 If, conversely,
the judge feels that the evidence of such previous similar acts committed by the
accused is so overwhelmingly strong as the result of these facts, being amply
corroborated by evidence and bearing such a striking similarity with the crime
of which the accused is currently being charged, which in turn, gives rise to a
hicrh degree of probability that the accused has indeed committed the current
offence^s would only show that the probative value of admitting such evidence
has far out-weighed the prejudicial effect and hence the evidence ofsuch facts
should be admitted by the court.6 The above approach could best be explained
by the wordings ofLord Salmond in the case ofBoardman v. DPP:

If the crime charged is committed in a uniquely or strikingly similar manner to other
crimes committed by the accused the manner in which the other crimes were committed
may be evidence upon which a jury could reasonably conclude that the accused was
guilty oi^ the crime charged. The similarity would have to be so unique or striking that
common sense makes it inexplicable on the basis ofcoincidence.7

The above principle on relevancy and admissibility of similar fact evidence,
reformulated by the House ofLords in the celebrated case of Boardman v. dpp\
has always been cited with approval by the Malaysian courts9 as acknowledged
by Peh Swee Chin J in Public Prosecutor v. Veeran Kutty &Anor.n) Perhaps,
the applicability ofthe Boardman's principle on the relevancy and admissibility
ofsimilar fact evidence inMalaysia could best besummed-up with the decision
of the Supreme Court in the case oUunaicli bin Abdullah wPublic Prosecutor}'

On the principle laid down in Makin's case and Boardman's case, we are of the opinion
that where the purpose of adducing evidence of similar facts or similar offences is
justifiable ... it is admissible in evidence provided the probative value ... outweighs its
prejudicial value.12

Sec also Norbani Mohamad Nazri, 'Junaidi bin Abdullah v. PP: Principles of Similar Fact
Evidence' [1994J 3 ML/ccxxii.
Sec Junaidi bin Abdullah v PP [1993] 3 MLJ 217, 226-227.
Boardman v DPP [1975] AC 421, 462.
See also DPP v Boardman [1974] 3 All ER 887 (HL).
Sec also Abu Bakar Munir, 'Similar fact evidence: Probative value v. Prejudice' [1994] 3 MLJ
xxix.

[1990] 3 MLJ 498,504; [1990] 2 CLJ 673, 680.
[1993] 3 MLJ 217.
Ibid., pg. 226-227.



74 Jurnal Undang-undang dan Masyarakat 7

Generally speaking, similar fact evidence which tend to show that the
accused has been guilty of previous criminal offence13 or has a disposition to
commit the kindof crimecharged or crimes in general14 is inadmissible for the
purpose of leading to the conclusion that the accused had in fact committed the
crime for which heiscurrently being charged. However the Malaysian Evidence
Act1950 hasoutlined three exceptions totheabove general ruleinwhich similar
fact evidence may become admissible insituations verified under sections 11(b),
14 and 15 of Evidence Act 1950.15 The wordings of these provisions are as
follows:

Section 11(b):
Facts not otherwise relevant are relevant if by themselves or in connection with other
facts they make the existence ornon-existence ofany fact in issue orrelevant fact highly
probable or improbable.16

Section 14:

Facts showing the existence ofany state ofmind, such as intention, knowledge, good
faith, negligence, rashness, ill-will or good-will towards any particular person, orshowing
theexistence of anystateof body or bodily feeling, are relevant when theexistence of
any such state of mindor bodyor bodily feeling is in issueor relevant.17

Section 15:

When there is a question whether an act was accidental or intentional or done with a
particular knowledge or intention, thefact that theactformed partof a series of similar
occurrences, in each of which the doing the act was concerned, is relevant.18

However, for the purpose ofunderstanding the scope and application of
each provision, itisperhaps best to discuss each ofthe above provision separately.

THE SCOPE AND APPLICATION OF SECTION 11(B)
OF THE EVIDENCE ACT 1950

Section 11(b) presents the first situation whereby similar fact evidence may
sometimes become relevant and thus admissible in court. The wording ofsection

13 SeeMakin v. AGfor New South Wales [1894] AC57.
14 See Abu BakarMunir, 'Similar fact evidence: Probative value v. Prejudice' [1994] 3MZJxxix.
15 SeeRv.Raju &Ors [1953] MLJ 21,22 (HC).
16 Section 11(b) of the Evidence Act 1950 is in pari materia with Section 11(b) of the Indian

Evidence Act.

17 Section 14of the Evidence Act 1950 is inpari materia with Section 14of the Indian Evidence
Act.

18 Section 15 of the Evidence Act 1950 is in pari materia with Section 15 of the Indian Evidence
Act.
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11(b) provides that facts, may become relevant either by themselves or in
connection with other facts, if these facts render the existenceor non-existence
ofany fact in issue or relevant fact highly probable or improbable.19 This signifies
that factswhichtend to rendertheexistence or non-existence of the fact in issue
orthe relevant fact in aparticular case highly probable orimprobable, are relevant
and admissible under this section.20 It must also be noted that in proving the
'high probability or improbability' of a fact in issue or a relevant fact in a
particular case, it must be shown that there is aclose and immediate connection
between the fact in issue or the relevant fact in that case and the collateral facts
sought to be proved.21 Indeed, the facts sought to be proved must be so closely
and imminently connected with the fact in issue or the relevant fact in the
particular case, so much so that the court would have to take these facts into
consideration when arriving at their judicial decision.22 Now, applying the
principle ofsimilar fact evidence under Section 11(b) to a criminal trial, the
evidence ofprevious similar acts by an accused may thus become relevant and
admissible in the court of law if such evidence renders the existence of the
actus reus, which has became the fact inissue in the present criminal proceeding,
highly probable.23 In fact, in proving the 'high probability' of the above-
mentioned fact in issue, the immediate and imminent connection between the
fact in issue (i.e. in this instance, the commission of the actus reus) and the
collateral facts sought to be proved (i.e. facts and evidence ofprevious similar
acts by the same accused) must be explicitly shown.24 This point has been clearly
illustrated by Mitter J in the Indian case ofRv. Vyapory:25

The words 'highly probable' point out the connection between the facts in issue and the
collateral facts sought tobe proved must be so immediate asto render the co-existence
of the two highly probable.

The relevancy and admissibility ofa similar fact evidence under section
11 (b) of the Evidence Act could further be illustrated with the case of Abu
Bakar bin Ismail v. R.26 In thiscasetheappellant, who was anassistant licencing

See Section 11(b) ofthe Evidence Act 1950. See also Section 11(b) ofthe Indian Evidence Act
as mentioned by Sudipto Sarkar &VRManohar, Sarkar on evidence, Wadhwa &Company
Law Publishers - Agra-Nagpur-New Delhi, India, 1999, 15lh Ed., Vol. 1, pg. 254.
Sir John Woodroffe& Syed Amir Ali, Law ofevidence, Butterworths India, New Delhi, 2001,
17lhEd., Vol. 1, pg. 1032.
See Bhupendra Singh v. State ofMadhya Pradesh 1991 Cr. LJ 26 (MP).
Sir JohnWoodroffe & SyedAli, Law of evidence, pg. 1032.
Augustine Paul, Evidence: Practice and procedure, Malayan Law Journal Kuala Lumpur, 2000,
2IKlEd.,pg. 111.
Sir JohnWoodroffe & SyedAmirAli,Law of evidence, pg. 1011.
ILR6C655,662.

[19541 MLJ 67.
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officer,was entrusted with the duty of approvingapplicationsfor driving licences.
There had been applications by the applicants to obtain driving licences in
Singapore.The fact in issue was whether the applicantshad, when applying for
the Singapore's driving licences, produced their federation licences for the
appellant's inspection as required by law or not. In giving their evidence in
court, Ng Jim Sim and Chan How Aik who both testified that they have paid
one Koh Chwee Kim some money for his service in getting the driving licences,
together with Koh Chwee Kim himself, told the court that they did not produce
to the appellant any federation driving licences during the application. The
appellant of course denied this. The prosecution, during the criminal trial, had
relied on similar fact evidence when they called evidence to prove that on eight
previous occasions between 29 Septemberand 29 October 1952, the appellant
had made similar endorsementsto the effect that he had seen Federationdriving
licences in the case of eight applicants whose forms he had filled in, and that in
none of these eight cases had the applicant produced driving licence for the
appellant's inspection. The appellant was convicted of the offence by the trial
court and, in the presentcase,appealedagainsthisconviction. Oneof his grounds
of appeal in the present case was on the similar facts evidence adduced earlier
by the prosecution which the court held to be relevant and admissible. Brown
Ag CJ,27 in the present appealcase, pointedout that the fact in issue was whether
theFederation drivinglicences wereproduced to theappellant forhis inspection
or not on the dates referred to in the charge. He also stressed on the question of
whether the facts (i.e. the eight previous similar acts by the appellant in which
he made similar endorsements without any federation driving licence being
produced) made it 'highly probable' that no federation driving licences were
produced upon the two dates which were material to the charge.28 It was decided
on appeal that the similar fact evidence objected by the appellant was indeed
relevant and admissible as the facts (i.e. the evidence of eight previous similar
acts committedby the appellant) did show (and in fact it wentfar beyondthat),
that the appellant was the person who was likely to have committed the two
acts with which the appellant was charged.29

However the relevancy and admissibility of fact which renders the
existence of any fact in issue 'highly probable' has its own limitation.The case
of Ismail v Hasnul: Abdul Ghafar v. Hasnul30 explains this limitation. In this
case, Tun Tan Siew Sin, the Ministerof Financeat that time, broughtan action
forslander against therespondent in 1964. Therespondent totally denied making
thedefamatory statements which were published inUtusan Melayu andimputed

Ibid., pg. 68-69.
Ibid.

Ibid. See alsoAugustine Paul, Evidence: Practice andprocedure, pg.112.
[1998] 1 MLJ 108.
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to him. In establishing this line of defence, the respondent wished to call up the
appellants as his witnesses to testify that on other previous occasions, Utusan
Melayu had published defamatory statements of the respondents which was
purportedly to have been made by the appellants. Subsequently, the appellants
had requested Utusan Melayu to publish denials of such statements. Raja Azlan
Shah J held that such evidence that the respondent wished to bring up in court
to deny his liability did not come within the ambit of section 11(b) of the Evidence
Act. Section 11(b)", in fact, has its limitation as the section did not make admissible
any collateral facts which were not reasonably conclusive and which bore no
connection with the main fact. Raja Azlan Shah J went on to observe that in the
case before him, whether the respondent had slandered the plaintiff was the
main fact. According to him, evidence of other defamatory statements made by
athird party like the appellants of the plaintiff were relevant under this section
in showing the probability that the slander was uttered by the third party.
However, section 11(b) would not come into play in apending suit when athird
party has libeled the respondent because that would have no connection to the
main fact. Furthermore, as the judge emphasized, the collateral facts were not
conclusive in the present case as the appellants had technically denied publishing
the defamatory statements and the other occasions.31

THE SCOPEAND APPLICATION OF SECTION 14
OF THE EVIDENCE ACT 1950

Similar Fact Evidence may also become admissible if it conforms with the
provision of section 14 of the Evidence Act. Section 14 of the said Act explains
that evidence and facts showing the existence of a similar state of mind of a
person, or asimilar state of body or bodily feeling by the person may become
relevant and, hence, admissible in the court oflaw when the existence ofsuch
state ofmind orsuch state ofbody orbodily feeling is in issue orrelevant in the
present case involving the same person.32 While it is difficult to prove one's
state of mind during one's commission of an act, it is nevertheless not too
impossible atask. As Bowen LJ said in the case of Edington v. Fitzmaiirice:™

It is true that it is very difficult to prove what the state of a man's mind at a particular
time is; but if itcan be ascertained it is as much a fact as anything else.

31 Ibid at pa. 111-112. Sec also Augustine Paul, Evidence: Practice and procedure, pg. 113.
32 Section 14 of the Evidence Act 1950. See also Section 14 of the Indian Evidence Act as mentioned

by Sudipto Sarkar &VR Manohar, Sarkar on evidence, pgs. 309, 310.
33 (1885) 29 ChD 459.



78 Jurnal Undang-undang danMasyarakat 7

The three illustrations below could further enlighten the provision of
section 14 of the Evidence Act which may admit evidence regarding similar
state ofmind ofaperson or similar state ofbody or bodily feeling by the same
person when such state ofmind orstate ofbody orbodily feeling isinissue or
relevant in the present case:

Illustration 1: Ais accused of fraudulently delivering to another person a
counterfeit coin, which at thetime when hedelivered itheknew tobecounterfeit.
As such, the fact that atthe time ofits delivery, Awas inpossession ofanumber
of other pieces of counterfeit coin is relevant. Meanwhile, the fact that A had
previously convicted of delivering to another person a counterfeit coin as
genuine, knowing it to be counterfeit is also relevant .34

Illustration 2: Ais accused ofdefaming Bby publishing an imputation intended
to harm the reputation ofB. The fact thatAhad previously published adefamatory
material of B, showing the ill-will on the part ofA towards B, is relevant in
proving A's intention to defame Bby the particular publication in question. On
the other hand, the fact that there was no previous quarrel between Aand B, as
well as the fact that Ahad repeated the matter complained are relevant in showing
that A did not intend to defame B.35

Illustration 3: Ais charged with shooting at Bwith the intention ofkilling him.
The fact that Ahad previously shot at Bis relevant in showing that he had the
intention to kill B.36

It is extremely important to note that in admitting facts and evidence
regarding such similar state of mind or such similar state of body or bodily
feeling of the accused ora party ofa civil case, it must beshown that the state
ofmind orthe state ofbody orbodily feeling must have adirect and immediate
reference to the fact in issue. This has been pointed out by the courts in the
cases of Teo Koon Seng v. R 37 and Public Prosecutor v. Teo AiNee &Anor ,38
This point can be clearly explained by the following illustration:

Illustration: Ais charged of murdering Bby intentionally shooting him dead.
The fact that Aon other occasions had shot at Bis relevant to prove A's intention
to shoot B. On the other hand, the fact that Awas in the habit of shooting at
other people with the intention ofkilling them is irrelevant and inadmissible.39

See illustration (b) of Section 14.
See illustration (e) of Section 14.
See illustration (i) of Section 14.
(1936) MLJ-Rep 9, 10 (HC).
[1995] 2 SLR 69, 93-94 (HC).
See illustration (o) of Section 14.
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It is also important to observe that section 14 of the Evidence Act not
only admit facts and evidence regarding previous state ofmind orstate ofbody
or bodily feeling of a person, but also admit facts and evidence of similar acts
subsequent to that for which the accused has been charged.40 In addition to the
above, it must also be understood thatsection 14 which may regard similar fact
evidence relevant and admissible under its provisionapplies in both criminal as
well as civil cases,41 and that hearsay evidence is admissible under the section
when proving the state of mind of a person.42

Toillustrate theapplication of section 14of theEvidence Actfurther, lets
scrutinize the two cases below. In the case of X v. Public Prosecutor,4* the
appellant, who was a tapper in an estate, went to the bungalow ofa member of
an estate station 14October 1950and told him that the banditscame and wanted
some money from him. The appellant first asked for 10% of his salary and
when his demand was not met, the appellant thenaskedthe staff to give him at
least $10. When that request was turned down too, the appellant went on to
insist that he be given $10 on pay day. The prosecution tendered evidence to
show that the appellant consorted with bandits who had visited thesame estate
on 27 October 1950 and that the appellant had aided and abetted the bandits
during that visit. The court observed that it was the duty of the prosecution to
prove that the money demanded by the appellant was intended for the use ofthe
bandits who intended or were about to act or had recently acted in a manner
prejudicial to public safety and public order. The Court took into consideration
the evidence which led to the conduct of the appellantduring the incident on 27
October 1950and held that it was highly probablethat the appellant's statement
when demanding for the money correctly represented his intention at that time.
The court also observed that the appellant's conduct (of aiding and abetting the
bandits) during the second occasion on 27 October 1950 was relevant in
indicating the appellant's earlier intention of giving the money to the bandits
which would be prejudicial to public safety and public order. The court
accordingly held that the above evidence tendered by the prosecution was
relevant under Section 11 and 14of the Evidence Ordinance. In another case of
Abu Bakar bin Ismail v. R44 it was also observed by the court that from the
evidence ofeight previous similar endorsements made by the appellant between
29 September and 29 October 1952 in which the appellant had each time filled
in the forms necessary to apply for Singapore's driving licence without even
inspecting the applicant's Federal driving licence as required by law, it was

SecX v. PP 11951] MLJ 10(CA). Seealsoillustration (k)of Section 14.
Sec Mood Music Publishing Co. Ltd v. De Wolfe Ltd [1976] 1All ER 763, 766(CA).
Sec Re Soo Leo [1956] MLJ 54, 56 (HC). See also Augustine Paul, Evidence: Practice and
procedure, pg. 124.
[1951] MLJ 10 (CA).
[1954] MLJ 67 (HC).
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"highly probable" that the appellant had, indeed, committed the two acts with
which he was charged and that the appellant had committed the offences
knowingly.

THE SCOPE AND APPLICATION OF SECTION 15
OF THE EVIDENCE ACT 1950

Section 15of theEvidence Actgives yetanother ground on which similar fact
evidence may become relevant and admissible in a trial. According to section
15 of the Act, when there is a question whether an act was accidental or
intentional, or done with a particular knowledge or intention, the fact that the
act formed part ofa series of similar occurrences, ineach ofwhich the person
doing the act was concerned, isrelevant.45 Section 15 and 14 are actually related
toone another and should beread together inthe context ofthe principle relating
to similar fact evidence. In fact, section 15 is actually an extension ofthe principle
laid down in section 14 and while it could be said that section 14 is wider in its
application, the scope of section 15 is, in contrast, a little bit narrower.This is
because, besides having to prove facts regarding theexistence of similar state
ofmind ofthe person (as required by section 14), section 15 also requires that
such facts and evidence (aimed atproving the presence ofknowledge or intention
in the present charge) must form part of a series of similar occurrences.46 As
such, it must be shown under section 15 that there is a sufficient and reasonable
connection between thefact tobeproved and theevidentiary fact inorder forit
to form part of a series of similar occurrences. In fact, it must also be shown
that there is a concurrenceof commonfeatures in all similar acts of the accused.47
The illustration belowmayfurtherexplainthesituation in whichan evidenceof
similar facts may be relevant and admissible for the purpose of proving the
current intention or knowledge of theperson in thepresent trial.

Illustration: A is accused of burning down his ownhousein order to obtain his
insurance money. The fact that A lived in several houses successively, each of
which he insured, in each of which fire occurred , and after each of which A
received payment from different insurance companies, are relevant in proving
the fire was intentional.48

SeeSection 15 ofEvidence Act. Seealso Section 15 ofthe Indian Evidence Act asmentioned in
Sudipto Sarkar &VRManohar, Sarkar on evidence, pg. 337.
Augustine Paul, Evidence .-Practice and procedure, pgs. 122, 127, 128.
Sudipto Sarkar &VR Manohar, Sarkar on evidence, pg. 339.
See illustration (a) of Section 15.
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There are precisely three requirements which have to be satisfied before
evidence of similar facts is to become relevant and admissible under section 15

of the Evidence Act. The three requirements are:49
1. There must be an issue as to whether an act was accidental or intentional

or done with a particular knowledge or intention;
2. That issue must form part of a series of similar occurrences; and
3. In all those similar occurrences the person doing the act must have been

concerned.

Looking at the three requirements which have to be fulfilled before an
evidence of similar facts may become relevant and admissible in court, one can
not help but notice the extreme necessity for the evidence of the other similar
facts tendered to be of the same kind as the current fact in question. Indeed,
Thompson J in RaufHj. Ahmad v. Public Prosecutor5() stressed that(inaddition
to the above condition), the facts sought to proved must also be directly connected
with the offence charged so much so that it forms part of the evidence upon
which it is proved.

The case of Wong Yiew Ming v. Public Prosecutor51 could perhaps throw
somelighton the application of section 15 of theAct. In thiscase the question
of public interest was evaluated by court that is:

Whether in a trial in which an accused is charged for trafficking in respect of a particular
quantity ofdangerous drugs, to wit, heroin, at a particular place andtime, evidence may
be admitted that on previous occasions he had sold dangerous drugs, although such
evidence is prejudicial to the accused.

In weighing the above issue, Hashim Yeop Sani CJ said the following:

In the context of the Act, PW8's evidence is in our view clearly admissible. The
prosecution wanted to show that on previous occasions the applicants had sold drugs
and therefore had been trafficking in drugs. In our law when the statutory amount of
drug is proved to be in possession of any person the presumption is invoked and the
person shall be presumed, until the contrary is proved, 'to be trafficking' in the said
drug. PWS's evidence was relevant to show knowledge and that the possession of the
drug bythe applicant was not accidental.. .Inthis case, the evidence ofPW8 isadmissible
not because it tends to show that a person committing one offence is likely to commit
anotherbut (the above-said evidence is admissible) to show knowledge or intention ot^
the applicant and that the possession is not accidental. Accordingly the answer to the
question posed must be in the affirmative.52

Augustine Paul, Evidence: Practice andprocedure, pg. 138.
[19501 MLJ 191, 192.
[19911 1 MLJ 31 (SC).
Ibid., pgs. 32, 33.
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SIMILAR FACT EVIDENCE: A BRIEF OVERVIEW FROM

THE PERSPECTIVE OF ISLAMIC LAW OF EVIDENCE

Having attained a brief comprehension of the scope and application of similar
fact evidence under sections 11(b), 14 and 15 of the Evidence Act 1950, let us
now examine the admissibility of such evidence in the eyes of Islamic Law of
Evidence.

Eventhough the Syariah had long recognised the admissibility of sound
'bayyinaK (evidence) and concrete 'qarinah' (circumstantial evidence) in
upholding one's obligation or guilt, the very principle and application of similar
fact evidence is itself new to Islamic Law of Evidence. In Malaysia, for instance,
specific legal provisions pertaining to similar fact evidence were only drafted
into the various states' Syariah Evidence Enactments during the last ten years
or so. The most prominent example of the recent inclusions of specific provisions
on similar fact evidence in the states' Syariah Evidence Enactments would be
the Syariah Court Evidence (Federal Territories) Act 1997.53 The three legal
provisions included in this Act are section 11(b), section 14 and section 15. The
above three sections read as follows:

Section 11(b) says:
Facts become qarinah(evidence) if by themselves or in connection with other facts they
make the existence or non-existence of any fact in issue or relevant fact highly probable
or improbable.54

Section 14, on the other hand, explains that:
Facts showing the existence of any state of mind, such as intention, knowledge, good
faith, negligence, rashness, ill-willor good-willtowardsany particularperson,or showing
the existence of any state of body or bodily feeling, are qarinah (evidence) when the
existence of any such state of mind or body or bodily feeling is in issue or relevant.55

Section 15, meanwhile, states:
When there is a question whether an act was accidental or intentional or done with a
particular knowledge or intention, the fact that the act formed part of a series of similar
occurrences, in each of which the person doing the act was concerned, is qarinah.56

Hence, with the explicit inclusions of the above-mentionedprovisions of
sections 11(b), 14 and 15 in the Syariah Court Evidence (Federal Territories)
Act 1997,it is nowevidentthat theprinciple of similarfactevidencehasofficially

Syariah Court Evidence (Federal Territories) Act 1997 (Act 561).
Section 11(b), Syariah Court Evidence (Federal Territories) Act 1997.
Section 14, Syariah Court Evidence (Federal Territories) Act 1997.
Section 15, Syariah Court Evidence (Federal Territories) Act 1997.



The Scope andApplication of SimilarFact Evidence 83

been recognised by the Syariah and the Malaysian IslamicJudiciary, and such
evidence of similar facts may now become admissible in the syariah court by
virtue of it being a valid and admissible 'bayyinalf (evidence) and 'qarinah'
(circumstantial evidence).

Since the wordings of the above three sections are almost identical to that
of the wordings of sections 11(b), 14 and 15 of the Malaysian Evidence Act
1950, it would be extremely interesting to look into the extent of application of
similar fact evidence in the syariah court. Would the application of similar fact
evidence in thesyariah courtbesimilarto thatof theapplication of suchprinciple
at the civil court, or would the principle be applied with some necessary
modifications? Unfortunately, the answer to the above important question
remainshazyand unclearas the whole issue is still shrouded with mystery. It is,
thus, humblysuggested that a close studyand scrutiny mustnow be conducted
on the extent of the admissibility and application of similar fact evidence if
evidence of such nature is to be tendered during trial at the syariah court.

On the other hand, inspite of the mist that has been descending all this
while upon the issue o\ the manner and extent of application of similar fact
evidence in the syariah court, one fact remainsclear, that is: the question of its
admissibility in the syariah court will primarily depend on the important issue
of whether such evidence of a similar fact is tendered in corroboration with

other more formidable evidence, or is it tendered as a sole evidence.
First of all, if the similar fact evidence is,perse, tendered as a sole evidence

and in the absence of other stronger evidence, then it is submitted that evidence
as such should not be admitted by the syariah court in both criminal as well as
niaV cases. This is because, generally speaking, there are mainly two standards

of proof recognized and used in the syariahcourts, the first being the degree of
'xakin and the second being the degree of 'zan al ghalib\51 The standard of
'xakin 58 is generally required to be proven in criminal cases of 'hudiuP and
'qisas'Vsy This signifies the meaning that the syariah court could only convict
the accused of a criminal offence and sentence him to the harshest punishment
if the prosecution has proven the accused's guilt 'beyondany doubt'.60 On the
contrary, the quantum of lzan al ghalitf 61 is often required to be proven in
syariah 'maV or civil cases.62 This accordingly means that the syariah court

57 Mahmud Saedon, An introduction to Islamic law of evidence, Hizbi, Shah Alam, pgs. 17, 18.
58 Ibid., pgs. 15, 17, 18.
^ Abdul Rahman Mustafa, Prinsip undang-undang keterangan Islam: Sam pendekatan

perbandingan,A\ Rahmaniah, Kuala Lumpur, 1988, pgs. 119-121.
W) Ibid., pg. 119.
61 Mahmud Saedon, An Introduction to Islamic Law Of Evidence, pgs. 16, 17.
<,: Abdul Rahman Mustafa , Prinsip undang-undang keterangan Islam: Satu pendekatan

perbandingan, pg. 122.
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could only arrive at a particular judicial decision in a 'mal' or civil case if either
party has established his facts and evidence on the degree of 'strong probability' ,63
Looking at the above high standards of proof, it is hereby argued that the syariah
court may not admit an evidence of a similar fact if such an evidence is tendered
as a sole evidence in the absence of other more formidable and stronger evidence.
This is due to the fact that such an evidence may be regarded as only a weak
'bayyinaK and 'qarinah', and is weak in its evidential value. In turn, such a
weak evidence may not be able to achieve either the standard of 'yakin' or 'zan
al ghalib" which have been mentioned above. The above submission and
suggestion could well be substantiatedwith the followingsources and arguments:

1. The Prophet (SAW) once said in one of His famous Traditions 64
which means:

Set aside hudud whenever doubt arises65

In the light of the above Tradition, it is thus unwise and unsafe for the syariah
court to admit an evidence of a similar fact per se in convicting and punishing
an accused in a criminal trial as such an evidence, no matter how strong its
probative value is, is still capable of casting some doubts on the guilt of the
accused. This proves how fragile such sole similar fact evidence is. Indeed, in
such a situation, benefit of the doubt should always be given to the accused and
the presence of such doubt should, in turn, exclude the accused from being
convicted and punished;

2. Article 4 of Mejellatul Ahkam Al Adliyyah, mentions another
famous Islamic Legal Maxim which bears the meaning:

Certainty will not be abolished by a doubt66

The above legal maximonce againsupportour basicargumentthat suchevidence
of a similar fact per se should not be admitted by the syariah court either in
criminal or civil cases due to its relatively weak evidential value.This is because,
in accordance with the above legal maxim, the certainty of a person's freedom
from an obligation (in a civil case) or the certainty of the accused's innocence
(in a criminal case) could never be abolished or disproved by a mere doubt
arising from such a weakevidencetendered by an adverse party in court.

Mahmud Saedon,Anintroduction to Islamic law of evidence, pg. 17.
SeePaizahHj Ismail, Undang-undang jenayah Islam, Dewan BahasaPustaka, Selangor, 1991,
pg. 46.
Shaukani, NailulAwtar, MustafaAl Babi al Halabi,Qahirah,pg. 110,as in Mahmud Saedon,An
introduction to Islamic law of evidence, pg. 17.
See Article 4, Mejallatul Ahkam Al Adliyyah, in Mahmud Saedon, An introduction to Islamic
law evidence, pg. 196.
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3. Article 8 of Mejjellatul Ahkam Al Adliyyah, meanwhile, outlines
anotherfamous Islamic Legal Maxim which bears the meaning :

Aperson ispresumed to be free from an obligation67

This Legal Maxim further substantiates the above first argument when it
emphasizes the fact that any person, including that of the accused in acriminal
trial, should be presumed to befree from any obligation orguilt unless proven
otherwise. Hence, one's obligation in a civil trial can only be proven on the
degree ofstrong probability, and one's guilt in acriminal trial can only be proven
on the degree of beyond any doubt. Therefore, in the light of such high
requirements ofstandards of proof, it is hereby felt that an evidence of asimilar
fact, if tendered alone in the absence ofother stronger evidence, is weak in its
evidential value and may not be able to satisfy such high standards of proof
above;

iv) The final argument which tend to strengthen the above submission of
inadmissibility of similar fact evidence, if it is tendered per se in the
absence of other more concrete evidence, is actually found in the Words
of Allah (SWT) in Surah Al Hujurat, verse 12 which bears the following
meaning:

Oye who believe! Avoid suspicion as much (As possible): for suspicion In some
cases is a sin...6S

From theabove verse, it isclearthatAlmighty Allah hasreminded theMuslims
toavoid suspicion in their daily lives as suspicion ordoubt could only lead to a
sin. Hence, no one should ever be held responsible either ina civil or criminal
case merely on the basis ofa sole evidence ofasimilar fact which is so fragile
in itsevidential value for asimple reason that such a weak similar fact evidence,
if tendered alone in the absence of other stronger evidence, is only capable of
creating a doubt or suspicion and in no manner should a person be held
responsible based on such suspicion or doubt. In fact, reliance on suspicion or
doubt in theabove case could lead toa sinasmentioned in theabove verse as it
is, ofcourse, a sin to hold any innocent party responsible for any criminal or
civil act.

Despite maintaining the above argument and submission of inadmissibility
of similar fact evidence if tendered in the absence of other stronger evidence,
this, nevertheless does not necessarily mean that the syariah court should ignore

Article 8, Mejallatul Ahkam Al Adliyyah, as in Mahmud Saedon, An introduction to Islamic law
of evidence, pg. 196.
Al Quran, Al Hujurat 49:12.
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all evidence of a similar fact in its trials. In fact, it is hereby submitted that
similar fact evidence may still become admissible in both criminal as well as
civil trials if such an evidence is tendered simultaneously and together with
other more formidable and stronger evidence. In this instance, if the syariah
court isofthe view that the evidence ofasimilar fact, tendered ina trial, supports
and corroborates with other stronger evidence simultaneously tendered; then,
such corroborative evidence of a similar fact may still become admissible to
prove the accused's guilt or a party's civil obligation towards another. This is
due to the fact that in the above situation, the corroborative similar fact evidence
strengthens one's arguments and case as a whole and may be considered as a
strong evidence {'bayyinaK) and a concrete circumstantial evidence {'qarinah
al zahiraK) in proving the other party's guilt or civil obligation. The above
argument is, indeed, in line with the opinions and arguments of the majority of
the contemporary Islamic Jurists, particularly Ibn Taymiyyah and Ibn Qayyim
from theHanbali's School ofThought, who uphold the juristic view that one's
civil obligation or criminal guilt may be established and proven in court by
strong circumstantial evidence or 'qarinah al zahirah'69 which may, in turn, be
seen as a formidable evidence or 'bayyinaK in theeyes of theSyariah.

CONCLUSION

As far as the principle and application of similar fact evidence under the
Malaysian Evidence Act 1950 is concerned, it has been observed that even
though similarfactevidence is generally irrelevant andthus inadmissible; some
exceptions have been made over the years to cater for its relevancy and
admissibility. The Malaysian principle on the relevancy and admissibility of
similar fact evidence hasoften been linked to theEnglish caseof Makin v. AG
for NewSouth Wales70 andtheprinciple inMakin's casewaslateronreformulated
by the House of Lords in the English case of Boardman v. DPP.11 Indeed, the
Malaysian courts, have often cited and considered both cases above when dealing
with the question of admissibility of similar fact evidence in Malaysia. The
local judges had, time and again, expressed their approval ofapplication ofthe
principle in Boardman 's case, as reflected from the opinions and decisions given
by Peh Swee Chin J and the Supreme Court in the cases ofPP v. Veeran Kutty

Ibn Qayyim, Turuq Al Hukmiyyah, Matba'ah alMa'ani, Egypt, 1977, pgs. 6,7;see also Abdul
Karim Zaidan, Nizam Al Qadha FiAl Syariah Al Islamiah, pgs. 219-223. The Islamic Jurists, in
upholding the admissibility of 'Qarinah Al Zahirah' or 'Qarinah Al Qawiyyah', asa basis for
deciding a case, relied on, among others, Quranic verses of Yusuf, 12:18 andYusuf 12*25-28
[1894] AC 57.

[1975] AC421; seealso DPPv. Boardman [1974] 3 All ER887 (HL).
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&Anor72 and Junaidi bin Abdullah v. Public Prosecutor1' respectively. Besides
that, sections 11(b), 14 and 15 of the Malaysian Evidence Act 1950 have
illustrated three grounds on which evidence ofasimilar fact may become relevant
and admissible fn various ways as we delved earlier on into abrief introductory
discussion on the scope and application ofeach ofthese provisions.

Meanwhile, as regards to the position and admissibility ofevidence ofa
similar fact in the syariah court, the very idea and principle is, indeed, still new
and alien to the Islamic Judiciary and the syariah courts. In fact, even though
specific legal provisions relating to similar fact evidence were included in the
states' Syariah Evidence Enactments only recently, the extent of its application
and admissibility in the syariah court remains unknown for now and a special^
study should now be conducted to look into this matter. However, regardless of
the extent of its application, it is humbly felt that in the eyes of Islamic Law of
Evidence, ifsuch an evidence is to be tendered by any party in asyariah criminal
or civil trial, the admissibility ofsuch evidence will rest on the core issue of
whether thesole evidence is tendered in the absence of any other evidence, or,
is tendered in support or corroboration with other stronger and more formidable
evidence. If, for instance, such evidence ofsimilar fact istendered in the absence
of any other evidence, then it has been suggested that such afragile 'bayyincdi
(evidence) and 'qarinah' (circumstantial evidence) should not be admitted at
all by the syariah court by virtue of its weaker evidential value and strength as
well as its visible inability to fulfill the proof standard ofeither 'yakin (beyond
any doubt) or even >zan al ghalib' (strong probability). On the other hand, if
such similar fact evidence istendered in the syariah court in corroboration with
other more concrete evidence and, hence, strengthening the overall evidence
adduced in court, then ithas been suggested that such evidence ofasimilar fact
may be admitted in the syariah court on the argument that such corroborative
evidence serves as a strong 'bayyinaW and a sound 'qarinah al zahiralP as
upheld by the majority of the Islamic Jurists from the four School ofThoughts.74

Having said that, we may safely conclude that the principle of similar
fact evidence as found in sections 11(b), 14 and 15 of the Malaysian Evidence
Act 1950 has undoubtedly and uniquely become one of the many important
tools ofevidence in assisting the Malaysian courts oftoday to uphold justice
and fairness in their respective judicial decisions. At the same time, it is also
heartwarming to note that the principle of similar fact evidence has somewhat
gained judicial recognition in the syariah courts in this country judging by the

72 [1990J 3 MLJ 498, 504; [1990] 2 CLJ 673, 680.
73 [1993] 3 MLJ 217, 226-227. .
7^ The admissibility of Qarinah Al Zahirah is upheld by the Malikis, particularly Ibn Taymiyyah

and Ibn Qayyim, in reference to Yusuf, 12:18 and Yusuf, 12:25-28.
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inclusion ofspecific legal provisions in the Syariah Evidence Enactments such
as the Syariah Court Evidence (Federal Territories) Act 1997. What is more
important now is to scrutinize the application of similar fact evidence in the
Malaysian syariah courts closely in our effort ofunderstanding the nature and
extent ofits application, and also ensuring its strict compliance with the general
divine principles ofIslamic Law ofEvidence. Indeed, the adoption as well as
adaptation ofsuch principle in the Malaysian syariah court today may be seen
as a wise and noble effort towards enriching the already enriched treasures of
Islamic Law ofEvidence and Islamic Judiciary.
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